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1 (Exhibit Nos. 1 and 2 premarked 

2 for identification.) 

3 MR. SILFEN: I'm Tom Silfen from 

4 Arnold & Porter for Defendant Phillip Morris. 

5 This is a deposition in the case of Florida versus 
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American Tobacco Company. It's a deposition of 


7 Dr. Jeffrey Harris. 

8 JEFFREY E. HARRIS, M.D., Ph.D., 

9 being first duly sworn, was examined and 

10 testified as follows: 

11 DIRECT EXAMINATION 

12 Q. (By Mr. Silfen) Dr. Harris, it's been a 

13 while. Maybe you could catch me up on what you're 

14 doing now. Last time I saw you you were at M.I.T. 

15 and Harvard. Is that still true? 

16 A. I'm still in the M.I.T. Department of 

17 Economics and in the Harvard M.I.T. Division of 

18 Health Sciences and Technology. And I still 

19 practice medicine at the Massachusetts General 

20 Hospital. 

21 Q. That's generally the same as I previously 

22 took a part of your deposition in the, probably 

23 1987, in Cipollone. 

24 A. It may have been '88 or '89. I don't 

ROBERT H. LANGE COMPANY, INC. 
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1 remember. 

2 Q. I do. It was '87. The case was tried in 

3 '88. If you recall, first part of '88. How much 

4 time do you practice now? 

5 A. Two days a week. 

6 Q. And I take it that means you see patients 

7 two days a week? 

8 A. Yes, my direct patient contacts are for 
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9 two days a week, although if one includes telephone 

10 calls, referrals, and other dispositions it's 

11 really seven days a week. 

12 Q. Doesn't sound like a job one would want. 

13 And what are you teaching now at M.I.T., what kind 

14 of courses? 

15 A. I'm teaching microeconomics, 

16 undergraduate health economics, graduate health 

17 economics, and a seminar entitled AIDS In The 21st 

18 Century. 

19 Q. I saw looking at your course outlines 

20 that you somewhere along the line taught a course 

21 Economic Analysis Of Law? 

22 A. That's correct. 

23 Q. Was that, I only saw it for one 

24 semester. Did you teach it for any length of 

ROBERT H. LANGE COMPANY, INC. 
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6 

time? 

A. If I recall correctly, I gave a 
one-semester graduate seminar that covered such 
topics as products liability law, strict liability 
versus negligence, and the economic analysis of law 
in general. 

Q. Just one semester? 

A. That's correct. 

Q. One of the topics on the list caught my 
eye. It's, this is in the, I guess the course 
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11 description, lump sum versus periodic damages. 

12 What does that mean? 

13 A. I don't remember. 

14 Q. Do you consider yourself an 

15 econometrician? 

16 A. I consider myself as a practicing 

17 economist who is conversant with the tools of 

18 econometrics and who has published econometric 

19 articles. But I am not a member of the Econometric 

20 Society and I don't hold myself out as an expert 

21 econometrician. 

22 Q. I see. Would the answer be about the 

23 same if I asked if you were a statistician? 

24 A. Likewise, as a practicing economist, I'm 
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1 familiar with the tools of statistics and have 

2 published statistical articles in statistical 

3 journals and belong to the American Statistical 

4 Association. But I would not hold myself out as a 

5 top-class expert in statistics. 

6 Q. In the medical field are you 

7 Board-certified in any particular specialty? 

8 A. No, I'm not. 

9 Q. Okay. In the economic field have you 

10 ever published a paper in which you yourself did an 

11 original analysis of the health care costs of 

12 smoking? 

13 I'm not now talking about looking at 
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other people's work or much of your writing on tax 
issues which I'm familiar with. I'm looking for a 
piece that you've done along the lines of what 
Dorothy Rice does or some of the other people who 
have actually done their own original calculation 
of health care cost data. 

A. I'd have to look at my C.V., that is my 
curriculum vitae, but I cannot recall offhand an 
analysis of primary health care cost data, although 
I have done analyses of, secondary analyses of 
existing data, at least among that which is 

ROBERT H. LANGE COMPANY, INC. 
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1 published. 

2 Q. All right. But that, I think you well 

3 understood, my purpose was to ask if you had done 

4 what you're calling primary analysis, and I take it 

5 that subject to the looking at your C.V. the answer 

6 is you have not? 

7 A. I've certainly done primary analysis of 

8 epidemiologic data. I'd have to look at my C.V. to 

9 be absolutely sure about that. 

10 Q. Okay. But I'll tell you what. And I 

11 wasn't asking about epidemiological data. I was 

12 asking about the health care cost of smoking. So 

13 just glance through your C.V., and I'm going to 

14 assume that, unless you tell me different, that 

15 your answer is that right now you can't think of 
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16 


any such book. 


17 In this matter you have prepared 

18 some calculations which I have already marked as 

19 Harris Exhibit No. 1, and. Doctor, what I'd like 

20 you to do is just take a look at this and see if 

21 these are generally the pieces of paper that you 

22 gave us. We're going to look at each one and 

23 you'll have a chance to see, to look them over. 

24 (Handing document.) 

ROBERT H. LANGE COMPANY, INC. 
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9 

A. This looks like what I submitted to 
Mr. Kerrigan on April 15th, — 

Q. Good. 

A. — 1997. 

Q. And that is Harris Exhibit No. 1. Now, 
in addition we've also received a set of 
calculations from Dr. Tim Lynch on related 
subjects, and I've marked them as Harris Exhibit 
No. 2, and I'd like to ask you if you've seen this 
before. 

A. I've seen a document with the same title 
dated April 13th, 1997. 

Q. Is that the date on this? 

A. No, the date is April 15th. 

MR. SILFEN: Do I - 

MR. KERRIGAN: I think if we can 
just have a second for him to look through it. 

MR. SILFEN: Peter Biersteker is 
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19 suggesting that there was a cover note that had an 

20 April — 

21 MR. BIERSTEKER: Right, the top 

22 sheet. 

23 MR. SILFEN: — 15 date or an April 

24 — yes. Bob, can we assume this is the document? 
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1 MR. KERRIGAN: Let me just glance at 

2 it. 

3 MR. SILFEN: So we can - 

4 MR. KERRIGAN: I'm happy to assume 

5 that. I just want to make sure that this is the 

6 one that he got. This is our disclosure that was 

7 required to be filed with the Court and the exact 

8 copy was sent to Dr. Harris. The transmittal date 

9 could be different. 

10 MR. SILFEN: I can't say what was 

11 sent to Dr. Harris. This is what I understood was 

12 Tim Lynch's report. It's my scratching I guess. 

13 MR. KERRIGAN: Okay. To expedite 

14 things, at the break — I'm reasonably confident 

15 this is the exact document minus your notes that 

16 were made in the margin here — 

17 MR. SILFEN: Yes. 

18 MR. KERRIGAN: — I'll verify that 

19 before the deposition is concluded so that we have 

20 the right one in the record. 
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Fine. 
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MR. SILFEN: 

MR. KERRIGAN: For the time being 
assume this is the one that was sent to you. 
Okay? 
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THE WITNESS: Okay. 

Q. Dr. Harris, in preparation for this 
deposition have you done any reading of any 
documents or depositions? 

A. Yes. 

Q. And what did you read? 

A. I read the deposition of Vincent Miller 
consisting of three volumes and exhibits in the 
Mississippi litigation. I also reviewed a number 
of papers in the published and presented health 
care literature associated with cigarette smoking. 

Q. Actually, I'm not asking about what you 
did with respect to the preparation of your 
report. And I was asking in particular for the 
preparation for the deposition. But I don't want 
to, if you were actually reading literature in 
preparation for the deposition, then that's fine. 

A. My difficulty in answering your question 
is is what was in preparation for the deposition — 

Q. Fine. 

A. — as opposed to what was in preparation 
for the report or what would I normally do in the 
course of professional personal activity. 
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24 


Q. 


Fine. Anything else you can think of? 
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1 A. I, at one point I looked at the 

2 deposition of Dr. Leonard Miller which I think was 

3 a fact-witness deposition in the Mississippi case. 

4 I've also looked at a number of documents broadly 

5 described as internal corporate documents. 

6 Q. Okay. 

7 A. And as indicated in my April 15th 

8 disclosure, I have reviewed a number of electronic 

9 or computerized databases that are, that were done 

10 in connection with my economic analyses. 

11 Q. When you say you looked at the deposition 

12 of Leonard Miller are you distinguishing that from 

13 reading the deposition of Vincent Miller or did you 

14 read both depositions? 

15 A. I read both depositions. 

16 Q. Okay. When did you read Vincent Miller? 

17 A. The first volume I believe was delivered 

18 to me sometime in March or April, but the most 

19 recent two volumes, which I think refer to April 

20 23rd and 24th, I read more recently. 

21 Q. You have amazing recall. The deposition 

22 was April 23rd and 24th. 

23 A. Thank you. 

24 Q. Did you read that fairly recently in the 
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1 last week or did you read it 20 days ago or what? 

2 A. I didn't get it right away. And my 

3 reading was probably spread out over several days 

4 approximately a week or two ago, and I did not read 

5 the CD-ROM that was one of the exhibits attached. 

6 Q. What was on the CD-ROM, do you know? 

7 A. Based on the text description in the 

8 transcript of the deposition, there were two 

9 CD-ROMS, C-D dash ROM, that contained the source 

10 codes for a number of computer programs as well as 

11 the detailed results of some computerized analyses 

12 that Dr. Vince Miller performed on the Mississippi 

13 Medicaid database. 

14 Q. Do I take it you did not read the 

15 depositions of Dorothy Rice or Wendy Max or Gerry 

16 Oster or David Burns? 

17 A. That's correct. 

18 Q. When did you last talk to Vince Miller? 

19 A. He either called me or left me a phone 

20 message prior to a meeting he was organizing in 

21 Berkeley of economists concerning the analysis of 

22 smoking-attributable medical costs. 

23 Q. And that was in, I believe it actually 

24 occurred in November of '96, right? 

ROBERT H. LANGE COMPANY, INC. 
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1 MR. KERRIGAN: Are you saying 

2 the meeting occurred then. Counselor, or 

3 communication - 

4 MR. SILFEN: The meeting. 

5 A. I think that's right. I may have 

6 received electronic mail communications with 

7 Dr. Miller or from Dr. Miller after that meeting, 

8 and I recall that I responded to his request by 

9 E-mail to the effect that I was unable to attend. 

10 Q. So assuming that that meeting actually 

11 occurred in November of '96 you can't recall right 

12 now any communication with Vincent Miller since 

13 that time? 

14 A. No, that — what I said was not correct. 

15 I believe that I personally met Mr. Miller or 

16 Dr. Miller in a meeting in Tallahassee that 

17 probably occurred after November. 

18 Q. All right. And what were the 

19 circumstances of that meeting, do you recall? Who 

20 was it organized — who organized it and what was 

21 the purpose? 

22 A. I can't say who organized it. But it was 

23 in Tallahassee. Present at the meeting at various 

24 points in time were counsel for plaintiff in the 

ROBERT H. LANGE COMPANY, INC. 
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1 Florida case, including Mr. Schlesinger, Mr. Tim 
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Howard, representatives from the Florida Attorney 
General's office. At one point Governor Chiles, 
C-H-I-L-E-S. And in addition to Dr. Miller and me 
I recall Fred Roberson, R-O-B-E-R-S-O-N, from the 
Florida Agency For Health Care Administration. 

Dr. Tim Lynch, L-Y-N-C-H, and Dr. Richard Hopkins 
also from the Florida State Government. There were 
a number of other people there whose names I just 
don't remember. 

Q. And what was the subject? 

A. The - 

Q. I don't want to know anything counsel 
told you. Just tell me the general subject if you 
can. 

A. Discussion of the analysis of damages in 
the current litigation. 

Q. Do you remember the approximate date of 
that meeting? We're in 1997 I assume. Are we on 
this side of March or on the - 

A. I think it's around March, but it could 
have been in February. 

Q. Was this your first involvement in the 
Florida litigation? 
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A. No. 


Q. When was your first involvement? 

A. I received a visit from Mr. Schlesinger 
and Mr. Robert Montgomery in Brookline, 
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5 

Massachusetts I believe sometime in December, 

6 

1996. 


7 

Q. 

Have you ever met with Mr. Scruggs? 

8 

A. 

Yes. 

9 

Q. 

I take it it was subsequent to that that 

10 

you met 

with Mr. Scruggs? 

11 


MR. KERRIGAN: Subsequent to what. 

12 

Counsel? 

What date? 

13 


MR. SILFEN: The December meeting. 

14 

A. 

That's correct. 

15 

Q. 

When did you last see Leonard Miller? 

16 

A. 

I have never personally met Mr., 

17 

Dr. Leonard Miller. 

18 

Q. 

Have you spoken to David Burns about this 

19 

litigation or the Mississippi litigation? 

20 

A. 

Yes. 

21 

Q. 

Was that a personal meeting or a phone 

22 

call? 


23 

A. 

Phone call. 

24 

Q. 

And when was that? 
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1 

A. 

Sometime in the summer of 1996, possibly 

2 

the spring. 

3 

Q. 

And what was the subject of that call? 

4 

A. 

He called me stating that Dr. Leonard 

5 

Miller had entered into an exclusive arrangement 

6 

with the 

Attorney General of Minnesota and that the 
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Robert Wood Johnson Foundation and the U.S. Centers 
For Disease Control were seeking to continue the 
statistical work that Dr. Leonard Miller had begun, 
and Dr. Burns asked me for recommendations 
concerning social scientists, epidemiologists and 
economists who might continue with that work. 

Q. Did you give him recommendations? 

A. I did not mention anyone personally, no. 

Q. So he asked for recommendations, but you 

didn't give him any? 

A. I told him that people in the field might 
be prepared to analyze or critique the work, but as 
to someone who would be prepared to suspend all 
professional activities and work full time on the 
Miller project I didn't have any names offhand. 

Q. I take it that that's what he was looking 

for? 

A. That's correct. 

ROBERT H. LANGE COMPANY, INC. 
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Q. Who did you tell him he could look to in 
the field to critique the Leonard Miller work? 

A. I remember the names of Dr. Thomas 
Novotny, capital N-O-V-O-T-N-Y, and Ken Warner. I 
also volunteered to help out. 

Q. Did that mark the beginning of your 
involvement in the Mississippi litigation? 

A. If in fact Dr. Burns's call was specific 
to Mississippi, yes. 
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Q. 


What was the next event that you can 


11 recall with respect to the litigation? And now I 

12 mean Mississippi, because I take it that the first 

13 Florida event is around December of '96. So what 

14 is the next Mississippi-related litigation event, 

15 if any, between this Burns call and December of 

16 '96? 

17 A. Let me back up. I had been asked by the 

18 Centers For Disease Control to review a number of 

19 papers by Dr. Leonard Miller and I conducted that 

20 review at the end of '95 and the beginning of 

21 1996. However, to my knowledge that work was not 

22 done at least by me in connection with any 

23 litigation. 

24 Q. I understand that. And I took that to be 

ROBERT H. LANGE COMPANY, INC. 
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the case. 

A. Likewise, I had been asked by the Robert 
Wood Johnson Foundation to be a consultant to be 
available to review work that Dr. Vince Miller had, 
was planning to perform under a grant or contract 
with the Foundation. But to my knowledge that work 
was not done specifically in connection with a 
lawsuit. 

Q. Okay. 

A. With respect to Mississippi, my first 
concrete contact was probably when I met 
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12 Mr. Scruggs, S-C-R-U-G-G-S, at a meeting in West 

13 Palm Beach which I believe was in March of this 

14 year. 

15 Q. So that actually your first concrete 

16 meeting on Mississippi comes after Messrs. 

17 Montgomery and Schlesinger meet with you about 

18 Florida? 

19 A. That's right, though Mr. Scruggs did not 

20 make any comments that I can recall specific to 

21 Mississippi at the West Palm Beach meeting, but 

22 instead spoke about issues of damages and 

23 litigation strategy in general. 

24 Q. Why do you identify that as a concrete 

ROBERT H. LANGE COMPANY, INC. 
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Mississippi meeting then given that it's in West 
Palm and that it didn't mention Mississippi? 

A. I'm trying to just be as complete as I 
can. Mr. Scruggs, as we both know, is counsel for 
one of the parties or co-counsel. And, therefore, 
any contact with Mr. Scruggs, certainly in person, 

I consider that concrete. It might be pertinent. 

Q. That's fair, and I didn't mean to suggest 
otherwise. I was just wondering if there was 
something I was missing that happened at the 
meeting that made it a Mississippi meeting. 

A. I don't recall specific discussion of 
Mississippi. 

Q. Okay. 
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15 A. But I'd certainly stand corrected if 

16 someone else had a different recollection. 

17 Q. Do you recall any meeting subsequent to 

18 March that is specific to Mississippi? 

19 A. At some point Mr. Scruggs called me 

20 personally to discuss - 

21 Q. I'll tell you what. I'll tell you what. 

22 I don't want to ask you about Mississippi, and 

23 don't answer. 

24 Let's try and pick up the Robert 
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Wood Johnson involvement. You mentioned that you 
were a — I'm not sure I'm using the right term — 
a reviewer of the Leonard Miller model? Would that 
be correct? 

A. My review of the Leonard Miller model was 
done for the Centers For Disease Control or CDC. 

Q. Right. And you said that that was 
roughly in the end of '95 and beginning of '96? 

A. I think that's right, yes. 

Q. Your letter that you wrote with comments 
is in February of '96, so that makes sense. 

When you say for the CDC what was 
the nature of that? Were you a, retained as a 
consultant or what? 

A. I was retained as a consultant. 

Q. And does that mean you were compensated 
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17 

for your 

time? 



18 

A. 

Correct. 



19 

Q. 

And so far as you know 

you were 


20 

compensated by the CDC? 



21 

A. 

Yes . 



22 

Q. 

Is that peer review? 



23 

A. 

I don't know what the 

CDC would 

call it. 

24 

but I would call my contribution 

a f o rm o f 

peer 
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1 review, yes. 

2 Q. Why do you say — I said is it peer 

3 review and you responded with two qualifications. 

4 One was you don't know what the CDC would call it 

5 and the other was that it's a form of peer review. 

6 Why is this qualified? 

7 A. I ordinarily think of peer review as 

8 occurring when an investigator submits an article 

9 to a professional journal, when an investigator 

10 submits a manuscript or chapter to a peer-reviewed 

11 book or government report, or when an individual 

12 submits a grant proposal. 

13 In this case I reviewed a number of 

14 manuscripts which had either been presented or not 

15 published. Nonetheless, I personally treated the 

16 manuscripts in the same manner that I would had 

17 they been submitted in any of the other avenues 

18 that I just described. 

19 Q. How does peer review ordinarily work? Is 
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20 

it always 

compensated 

by someone? 


21 

A. 

Having been 

an associate editor 

and an 

22 

editor, it 

depends on 

how fast you want the 

23 

answers. 




24 

Q. 

I really have no idea. What is 

it? When 
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1 you're a peer reviewer do you expect to be paid? I 

2 have no idea. 

3 A. Some journals will compensate some 

4 reviewers nominally, while other journals will rely 

5 on the professional collegiality without specific 

6 compensation. 

7 On the other hand, I have been 

8 compensated for not only reviewing journals, but 

9 for reviewing government reports and for reviewing 

10 grant applications, especially when the volume of 

11 material was substantial. 

12 Q. You mentioned, you used the word 

13 "nominal." I'm trying to understand what you're 

14 saying and not misconstrue it. Would it be correct 

15 to say that peer review for a journal would be 

16 either professional courtesy or nominal 

17 compensation? 

18 A. In my experience, yes. 

19 Q. Was your compensation by the CDC 

20 nominal? 

21 A. I believe it was $1500. As to whether 
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22 that's nominal. I'll just let the number speak for 

23 itself. 

24 Q. You know, I really don't have any idea. 
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1 What would be your — how would you characterize 

2 it? Would you characterize that as nominal or 

3 not? 

4 A. I'd say that most journals that I'm 

5 familiar with may pay a reviewer somewhere between 

6 50 and 150 dollars. 

7 Q. Okay. 

8 A. And that, I would consider that closer to 

9 nominal. But I can recall when it comes to 

10 contracts to review extensive material, especially 

11 when there may be travel costs that are reimbursed, 

12 then you can get into four figures. 

13 Q. Are you aware that there had been a short 

14 piece about the Len Miller model published in the 

15 MMWR? Do you know what I'm talking about? 

16 A. Yes, I do. 

17 Q. Okay. And I believe that was July of 

18 '94, although it doesn't really matter. It was 

19 before your involvement and before your letter of 

20 review, correct? 

21 A. I was aware of the existence of the Len 

22 Miller work and its prospective publication in late 

23 1993, but the publication of the MMWR paper in 

24 July, '94 certainly predates any involvement I had 
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25 

in Medicaid-related litigation. 

Q. Do you recall these dates so clearly 
because you've reviewed them or do you just really 
recall them all? It doesn't matter. I'm just 
curious. 

A. In some cases I have a short-term 
recollection because I looked at the MMWR paper. 

Q. You did. 

A. In other cases I'm reconstructing the 
best chronology I can as I speak. 

Q. No, I'm meaning to be complimentary. I 
mean everything you said is right on the nose. 

Now, the MMWR is not a peer-review 
publication, correct? 

A. I disagree. 

Q. Well, I didn't mean to be making an 
assertion. Let me say it another way. The 
publication of the Len Miller model in MMWR, was 
that a peer-review event to your knowledge? 

A. It is. 

Q. How does that work? Who are the 
reviewers for the MMWR? 

A. I published a paper in the MMWR on 
November 6th, 1996. 
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Q. Right. 

A. Or November 3rd. I think it was after 
the election. 

Q. This is the paper on the tax increase 
effect. 

A. That paper was reviewed perhaps by a half 
a dozen people. 

Q. Really. I didn't understand it. Is 
that, would that then happen as a matter of course 
so that the Len Miller model would have been 
reviewed by a number of people at, in connection 
with the MMWR publication? 

A. My understanding of the process is that 
when a manuscript is submitted to the MMWR 
editorial board it must first be reviewed by a 
reviewer within the agency from which the article 
originates, and that after review by one or two 
such individuals it then proceeds to reviewers who 
are assigned by the editorial board. In my case I 
can recall independent comments by at least four 
reviewers whose names I don't know. 

Q. Do you receive the reviews directly in 
writing when you're the submitting author? 

A. No, I received them by electronic mail 
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1 and by fax sometimes through one of my co-authors, 

2 Dr. Terry Pechacek, P-E-C-H-A-C-E-K, as well as my 

3 other co-author, Gary Giovino, G-I-O-V-I-N-O. 

4 There were also comments transmitted by electronic 

5 mail from the editor of the MMWR, Richard Goodman, 

6 which we were required to respond to before the 

7 manuscript was finally approved for publication. 

8 Q. Okay. Well, that's interesting. We've 

9 not to my knowledge seen any such documents with 

10 respect to the MMWR, but that's not your problem, 

11 Dr. Harris. 

12 So you prepared comments which you 

13 submitted in the letter of February, '96 which we 

14 will look at in a moment. Have you had any other 

15 involvement as a reviewer with the Leonard Miller 

16 project? 

17 A. No. 

18 Q. So you do not have any knowledge one way 

19 or another whether changes have been made in the 

20 Leonard Miller work product or whether any of your 

21 comments have been observed? 

22 A. In one of my conversations with Vincent 

23 Miller he indicated that Dr. Len Miller may be 

24 making changes in his statistical methods. But I 
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1 do not know for a fact what those changes were or 

2 whether they were done. 
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3 Q. Okay. So is your last knowledge of the 

4 Leonard Miller model then as of February, '95? 

5 ' 6 . I'm sorry. 

6 A. No. 

7 Q. Okay. What additional knowledge do you 

8 have? 

9 A. In addition. Dr. Leonard Miller gave a 

10 deposition in the Mississippi litigation. 

11 Q. Other than the deposition. You've told 

12 me you - 

13 A. And in addition. Dr. Miller and his 

14 co-authors, Drs. Rice and Novotny, N-O-V-O-T-N-Y, 

15 presented a paper at the American Public Health 

16 Association meetings in New York in November, '96 

17 which I've read. 

18 Q. Now, you've said that you were asked in, 

19 around the spring of '96 to work with Vincent 

20 Miller. Have I got that right? 

21 A. In the spring of '96 I'm not sure yet 

22 whether Vincent Miller had been contacted. My best 

23 recollection was that I only had a conversation 

24 with Dr. Burns about the question of the successor 
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1 to Dr. Leonard Miller at that time. 

2 Q. Now, at some point did you become 

3 involved with or were you asked to become involved 

4 with the work that Vince Miller was doing? 

5 A. Yes. 
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And what was that? 
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A. At some point I received formal 
correspondence from the Robert Wood Johnson 
Foundation asking me to review Dr. Miller's work or 
at least work that was expected on the basis of a 
contract or grant between the Foundation and 
Dr. Miller. I can't remember whether that request 
occurred — it was sometime in '96 I believe, but I 
can't remember exactly. 

Q. I've never seen any correspondence from 
you to Vincent Miller nor any indication that you 
were at meetings of the group that was working with 
Vincent Miller. Is there such correspondence? 

Were there such meetings? 

A. I met with Mr., with Vince Miller once in 
Cambridge, Massachusetts at the Marriott Hotel 
sometime in 1996. That was my first contact with 
Dr. Vince Miller. I also met Dr. Miller in 
Tallahassee, as I've described. 
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Q. Right. I understand that meeting. I'm 
looking for meetings where you actually would have 
been consulting with Vince Miller on the work that 
he was doing at that time. 

A. I provided comments to Dr. Miller in 
phone conversations in between the first and the 
second meeting. But as to a formal report that I 
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am to review for the Robert Wood Johnson 


9 

Foundation, I ' 

haven't received such 

a report yet 

10 

and I haven't. 

therefore, performed 

any official 

11 

review. 




12 

Q. 

Have 

you actually been retained by Robert 

13 

Wood Johnson to be a reviewer? 


14 

A. 

Yes. 



15 

Q. 

Okay 

Have you received 

any written 

16 

reports 

from Vince Miller along the 

way? 

17 

A. 

Yes . 



18 

Q. 

And 

you have not responded with any 

19 

writing 

to any 

of those reports? 


20 

A. 

No. 



21 

Q. 

Were 

the phone calls that 

you have 

22 

referred 

to in 

the way of comments 

on those reports 

23 

by you? 




24 

A. 

They 

were certainly about 

his statistical 
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1 methodology and his approach to damage 

2 calculations, but I don't recall having one of his 

3 progress reports or precis in hand and referring to 

4 it. 

5 Q. How were these phone calls initiated? 

6 Did you call him? Did he call you? 

7 A. Both. 

8 Q. How many calls are we talking about? 

9 A. Not counting telephone tag, perhaps two 

10 or three. 
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Do you recall your comments to him about 
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Q. 

his statistical methods? I think that's the term 
you used. 

A. Yes. 

Q. I'm chuckling because almost invariably 
witnesses do not remember what they said to someone 
on the phone six months ago. Nonetheless I will 
ask, what were your comments to Vincent Miller? 

A. He had asked me my opinions — 

(Mr. Biersteker stepping 
out of the room.) 

MR. KERRIGAN: Counsel, can I 
interrupt for a second. Since you're leaving the 
room anyway, I'm still trying to get Jack Larusso 
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for noon today. If you're talking to Ted you can 
tell him that that's not looking good for noon 
today. 

MR. SILFEN: Off the record. 

(Discussion off the record.) 

(Partial Answer read.) 

A. — concerning certain modeling issues, in 
particular whether it was appropriate or necessary 
to include structural equations in which the 
lifetime incidence of certain health-related 
conditions were dependent variables. 

He also asked me whether I'd have an 
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opinion on a pooled, P-O-O-L-E-D, regression across 
all age sex groups versus separate regressions — 
that's R-E-G-R-E-S-S-I-O-N-S — for each age and 
sex group. 

He also asked me whether a linear, 
L-I-N-E-A-R, probability model would, might better 
be estimated as a probit, P-R-O-B-I-T, or logit, 
L-O-G-I-T. 

Perhaps during the break I can think 
of some other questions he asked me and I responded 
to. 

Q. Okay. Obviously my next question is 

ROBERT H. LANGE COMPANY, INC. 

617-523-1874 


33 


going to be what did you respond, so you might as 
well think about all of them. 

MR. SILFEN: Good. Let's take 


five. 


(Recess.) 

A. Having thought about it in the break, I 
can recall some additional substantive 
conversations about Dr. Vince Miller's work which 
occurred I believe in conversations that we had. 

He also asked me about goodness of 
fit and the issue of estimating confidence 
intervals. 


I also recall in one conversation or 
perhaps two that I asked him to send me the 
estimated coefficients from his statistical models 


http://legacy.library.ucsfSdurtiel/*at|dC6^ , a®/pcfridustrydocuments.ucsf.edu/docs/rgxd0001 



16 

17 

18 

19 

20 
21 
22 

23 

24 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 


as well as the summary statistics for the 
independent and dependent variables used in his 
models. 

I also recall asking him in one 
phone conversation for some clarifications of the 
definition of some of the variables. 

Q. Dr. Harris, are you aware that Vince 
Miller actually submitted a preliminary report on 
damages for Florida? 
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A. Yes. 

Q. Did you see it? 

A. Yes. 

Q. And so you are familiar at least 
generally with the approach he was taking to the 
calculation? 

A. Yes. I don't think I actually saw the 
report until very close to April 15th, the date on 
which I submitted the documents that are marked as 
Harris 1. 

Q. And so you would also be familiar with 
some at least or maybe all of the differences 
between the Leonard Miller approach and the Vince 
Miller approach? 

A. To the extent that I understand them, 

yes. 

Q. When you say to the extent that you 
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understand them, of course you mentioned that 
you've read both the Vince Miller and the Leonard 
Miller depositions? 

A. I have trouble answering your question. 
Let me just say I read both the Vince Miller and 
the Len Miller depositions. I'm not sure what you 
had just asked me. 
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Q. Fair. Do you rely on anything in those 
depositions to enhance your understanding of the 
Vince Miller or the Len Miller model? 

A. Yes. 

Q. Are you now prepared to tell me your 
answers to the six questions that I have written 
down here? 

A. Yes. Why don't you go through them one 
by one if that's okay. 

Q. I was thinking of doing them two at a 
time to really test you. That was a joke. 

The first question was whether you 
needed the equation in which the smoking in various 
demographics are used to predict incidence of 
disease. 

A. It was my opinion that ideally one would 
like to have such a structural equation. But I was 
concerned about the accuracy of measurement of the 
self-reported lifetime incidence of disease as 
provided in the NMES — it's capitalized — data. 
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From the standpoint of a reduced 
form analysis I felt that the elimination of the 
structural equation was acceptable. I could not 
endorse his approach unequivocally, but felt that 
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the elimination of the structural equation was 
indeed reasonable. 

Q. Do you have any opinion about which 
approach was preferable? 

MR. KERRIGAN: Counsel, let me 
interpose an objection, which will be probably 
repeated, so I'll just call it Objection No. 1 
so I don't have to restate it each time. It's not 
permissible in Florida to ask an opinion of an 
expert regarding the opinion of another expert. 

MR. SILFEN: These people are not 
experts in this case. 

Q. You may answer the question. 

MR. KERRIGAN: Counsel, let me 
finish my objection. 

MR. SILFEN: Yes. 

MR. KERRIGAN: You can't 

differentiate by saying they're not experts in this 
case. Because Vince Miller has been retained by us 
as a consultant. We're in a dispute about taking 
his deposition. He clearly has been a consulting 
expert to us. 
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23 MR. SILFEN: So I take it your 

24 position is I can't ask your expert about him? 
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1 MR. SCHLESINGER: That's the 

2 position. 

3 MR. SILFEN: Fine. 

4 MR. SCHLESINGER: That's the 

5 position we're taking. That's clear. 

6 Q. All right. It's clear, and now you may 

7 answer. 

8 A. I'm not sure that in the end it made any 

9 difference which approach was used. 

10 Q. You did say ideally you would like to 

11 have it. Why is that? 

12 A. In general in an econometric model it 

13 would be preferable to include more structural 

14 detail that shows the interrelationships between 

15 the independent and the dependent variables. 

16 The model formulated by Dr. Len 

17 Miller is an example of what is called a recursive, 

18 R-E-C-U-R-S-I-V-E, structural model in which 

19 smoking influences the incidence of disease, and 

20 then smoking together with the incidence of disease 

21 influences health care spending. 

22 Ideally such additional details 

23 would allow social scientists to understand the 

24 interrelationships between the variables in greater 
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detail. 

On the other hand, if the structural 
model is misspecified or if the data are measured 
with error, then a reduced form model may sometimes 
be preferable. 

Q. So the real issue here is whether that 
first question — that first equation is 
misspecified? 

A. It could either be misspecified or what I 
think is more likely is whether the self-reported 
data on the lifetime incidence of diseases is 
accurate. 

Q. Do you know one way or another whether 
that first equation is misspecified or whether the 
information is inaccurate? 

A. Not for certain. One of my concerns 
which I may have actually expressed in the written 
report concerning Leonard Miller's work is that 
individuals were asked to recall whether or not 
they had cancer, for example. I felt it was 
preferable or raised the question as to whether it 
would be preferable to instead ask whether or not 
one had cancer now or recently had cancer. 

The difficulty is, first, that 
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lifetime recall of illnesses is not as accurate as 
current recall. Second, that a past history of a 
long-time treated cancer may not be pertinent to 
current health care use. And, third, that the 
category cancer taken as a whole is too broad 
because it might include, for example, breast 
cancer and prostate cancer. 

Q. I understand. Now, are you familiar with 
the NMES data set? 

A. Yes. 

Q. Then you're aware that the more specific 
information that you're talking about is available 
in NMES, correct? 

A. I don't know for certain about that. 

What I do know is that the NMES has been issued by 
the sponsoring government agency in several 
installments over many years even though the 
original survey was performed in 1987. These 
installments are sometimes referred to by their 
tape numbers, probably because of the original 
magnetic tape on which they were first encoded. 

In some of the recently issued tapes 
it is my understanding that data on the presence or 
absence of certain prevalent or current conditions 
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may be reported. I think it's Tape 14. I'm not 
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2 sure. Also, there are reportedly disease codes 

3 based on the ICD system on another tape, which I 

4 believe is Tape 29. 

5 Q. You're right on all points. It's 

6 amazing. Have you reviewed NMES recently? 

7 A. I have recently downloaded some but not 

8 all of the NMES data from the Internet. And I can 

9 recall the, in the indices which tape numbers 

10 appeared to correspond to either the existence of 

11 prevalent conditions or the ICD codes, but I'm not 

12 aware at this point whether the data are useful or 

13 are complete. 

14 Q. Now, if the data are useful and complete, 

15 then would it be fair to say that it would be 

16 preferable to use that data and that then it would 

17 be preferable to specify the model with that 

18 equation in it? 

19 A. It's, I'd have to reserve judgment on 

20 that. It's, it would be nice to say useful and 

21 complete is enough, but that's probably too broad a 

22 characterization. I'd have to actually look at it. 

23 Q. Let's say that the data met your 

24 requirements for quality in giving current disease 
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1 information. Would it then be preferable to use 

2 that data over the data that's now being used and, 

3 B, wouldn't it be preferable then to specify the 
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model using that equation? 

A. I lost you there. There was a B. There 
wasn't an A. 

Q. Yes, but you knew what it was. I left 
out the A, but I think you know what it is. So if 
you want me to ask it again I will, but I'm sure 
you know. 

MR. KERRIGAN: Do we have an 
agreement that we have a standing objection on all 
of these questions because they all deal with the 
opinions of other people's work? I mean I don't 
want to be obstructive. 

MR. SILFEN: I understand. You've 
got your objection. 

MR. KERRIGAN: Okay. Thank you. 

Q. Do you want me to ask it again? 

A. It's difficult for me to express an 

opinion without seeing exactly what diagnostic or 
condition codes are on the NMES data set. 

Q. If, when you downloaded it did you also 
see the date on which Tape 14 was issued? 
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A. No. I probably did see it. I don't 
remember it. 

Q. I'm relieved. You did, though, read the 
Len Miller deposition and I'm sure you remember 
that I discussed with him these tapes? 

A. Well, I remember they were discussed in 
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7 the Vince Miller deposition. 

8 Q. You do not remember one way or another 

9 from Len? 

10 A. No. 

11 Q. Okay. Vince Miller also asked you your 

12 opinion on a proposal to run the regression across 

13 all age sex groups rather than having a series of 

14 separate regressions for each age and sex group, 

15 and what did you tell him about that? 

16 A. I told him that so long as he had 

17 appropriate interaction, I-N-T-E-R-A-C-T-I-O-N, 

18 terms in the regression, then in principle the 

19 approach was reasonable. 

20 Q. And did you tell him what the interaction 

21 terms he would need would be? 

22 A. I think he understood what they would 

23 be. I don't remember if I specified them to the 

24 letter. 
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1 Q. Can you tell me now what they would be? 

2 A. If I recall correctly, there were three 

3 separate age categories and two gender categories, 

4 so that multiplying three by two Dr. Len Miller had 

5 run six sets of regressions for each separate age 

6 and sex group. It would, therefore, be necessary 

7 in combining the regressions to include interaction 

8 terms for each of the age sex groups rather than 
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just a simple covariant for age alone and a simple 
covariant representing gender alone. I think that 
was the only issue discussed. 

Q. Interaction terms for each age sex group, 
so interaction what with what? 

A. Age with sex. 

Q. Age with sex. And it would not be 
necessary or would it be necessary to have 
interactions between age sex and any of the other 
covariants with smoking? 

A. That wasn't an issue we discussed. The 
question of whether covariants, interactions 
between other covariants were appropriate in the 
specification - 

Q. Well, forget other covariants for a 
moment. Would you need to have interactions 
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between smoking and age sex terms? 

A. I don't know. 

Q. This is going to sound odd, but I mean I 
really mean it. What don't you know? Do you 
simply not know the answer to the question? 

A. Correct. 

Q. And the question is whether in order to 
be able to eliminate Len Miller's stratified 
regressions what interactions would you have to 
allow. That was the question, correct? 

(Mr. Biersteker and Mr. Garnick 
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A. The two alternative approaches are, 
first, to run a separate model for each age sex 
group. 

Q. I understand. 

A. Or, second, to combine the groups. 

Q. Correct. 

A. I suggested that at minimum there not 
simply be a variable for age and a variable for 
sex, but interaction terms for different age sex 
groups. To reproduce the effect of six unrelated 
regressions exactly would require interaction terms 
between all the covariants and the age sex 
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variables. 

Q. Of course. 

A. However, whether the pooled regression is 
less efficient than the unrelated regression would 
be something I can't answer, but would be a matter 
of statistical testing. 

Q. Well, when you say "less efficient," I 
was hoping we weren't discussing just how easy it 
is to run. We were discussing whether it was 
proper to eliminate Leonard Miller's structure. 

That was the subject, correct? 

A. The question was whether or not to run 
regressions for women aged under 35 separately or 
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put the women and the men of all ages together into 
one larger regression. 

Q. Right. And what I'm asking is what 
interactions would you have to include in order to 
avoid a misspecification of the model? 

A. I can't answer that without looking at 
the results. 

Q. Okay. I do understand. If you put in 
age as a variable in your reduced form would you 
have to put it in as a continuous variable? 

A. It's hard to say in general. 
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Investigators have used either broad or narrow age 
groupings or they have tried specific functional 
forms relating age to health care spending. And 
the best fitting specification often depends on the 
model and the data set. 

Q. Okay. Vince's third question was about 
probit versus logit. Did you have an answer on 
that? 

A. I expressed the opinion that the linear 
probability model may not be appropriate for 
testing under the standard normal assumptions 
because of the problem of heteroskedasticity, 
H-E-T-E-R-O-S-K-E-D-A-S-T-I-C-I-T-Y, and that a 
nonlinear model such as probit or logit would be 
preferable. 

My understanding was that Dr. Vince 
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Dr. Len Miller used a linear 
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Miller — 

model because he had included a statistical 
correction factor for possible nonresponse bias in 
the original NMES questionnaire. However, I felt 
that the estimation of possible nonresponse bias as 
well as the probability of incurring positive 
medical expenditures could be jointly estimated as 
a bivariate, B-I-V-A-R-I-A-T-E probit. 
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P-R-O-B-I-T. 

Q. All you have to do when you don't want 
any more questions is to say heteroskedasticity or 
inverse Mills ratio. Either one. Dr. Harris, is 
guaranteed to terminate questioning. So I will 
move to the next question that Vince Miller asked 
you. 

I think you short-formed this and 
said goodness of fit. What was the question and 
what was the answer? 

A. In general one would want to test one's 
model by seeing the degree to which it actually fit 
the data. And I endorsed in principle an effort on 
Dr. Vince Miller's part to test the goodness of fit 
of his statistical model. 

Q. And what kind of tests did you suggest? 

A. I didn't suggest any test in particular. 

Q. When you say goodness of fit I take it 
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that you're saying something more than the 
explanatory power of the equation as expressed in 
an r-squared term? 

A. Yes, I am. 

Q. Okay. You're saying something about — 
well, what kind of test, if we assume we're not 
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talking about the r-squared measure, what kind of 
test would you be talking about, understanding you 
didn't make a suggestion to Vince Miller? 

A. The r-squared term, "r" on top, refers to 
the proportion of the variance of the dependent 
variable that is explained by the independent 
variables in a standard linear model. 

In nonlinear models such as those 
under consideration by both Dr. Millers one might 
instead inquire about the percentage of responses 
that were correctly predicted. 

Likewise, in models with count, 
C-O-U-N-T, data, examining the percentage of 
observations that were correctly predicted would be 
feasible. 

The r-squared, however, in the 
standard linear model should not be confused with 
the so-called t-statistics — that's little "t," 
dash, statistics — which test the hypothesis that 
any specific independent variable may be different 
from zero in the model. 
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Q. Would the procedures you described for 
nonlinear equation, would the measurement that they 
produce be the descriptive equivalence of the 
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r-squared in that they would tell you how well the 
data predicts any particular data point, any 
particular individual's result? 

A. I'm going to have to defer there. I'm 
not sure of the answer to that. There are such 
things as r-squared equivalence, but the issue is 
that in most cross-sectional studies, especially 
studies of individual expenditures, r-square values 
reported in the literature are sometimes low, often 
below 0.1, yet that by itself would not be 
considered to invalidate the analysis. 

In some econometric formulations, 
such as the logistic, a pseudo, P-S-E-U-D-O, 
r-squared is reported. But as to what would be the 
ideal approach in the present model, I'd have to 
give that some more thought. 

Q. When you say "the present model" you mean 
the present Leonard Miller model? 

A. Correct. 

Q. No matter what the form of the equation, 
whether it's a straight line or a curve, you're 
trying to see how close the line can get to all the 
data points, correct? 
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Q. Okay. And I took it that the two, the 
tests that you described would both be asking the 
question how well does your line do in predicting 
your data points, is that correct? 

A. Roughly speaking, yes. 

Q. I had some questions with Vince Miller as 
you may recall about how well the model predicts 
the average. Do you recall those questions? 

A. I think you asked him about the 
r-squared. I don't recall any questions about 
predicting the mean value. 

Q. Well, what happened actually is that he 
said that what matters here is how well he predicts 
the mean. Do you recall that? If you don't recall 
I won't pursue it. 

A. I don't remember that part. 

Q. Okay. If you did a test like the one you 
described, inquiring the percentage of correct 
predictions for one particular equation, what 
percentage are you looking for as a bench mark to 
tell you that you got a good equation? 

A. I don't remember what percentage people 
used. The one I've used at epidemiological studies 
or in studies of laboratory data — you know, I 
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can't even remember what bench mark I used. I wish 
I could be more responsive. 

I can recall that an example of such 
a test would be in research by Willard Manning in 
which a negative binomial, B-I-N-O-M-I-A-L, 
regression was used to predict or model health care 
utilization, and such a test was performed. 

Q. Do you remember what Manning was 
studying? What was the - 

A. This was in the Manning, et al volume on 
the costs of health care habits, and a number of 
different tests of goodness of fit including 
chi-squared, C-H-I-squared, were also performed. 

Q. That's Manning, Newhouse and others, 
right? 

A. Correct. In analyses of dose response 
data in other context I've used likelihood ratios, 
but I can't recall what standard, if any, I used 
for the concept of the percentage of correct 
responses predicted. 

Q. You said that, I think you said that any, 
in an investigation such as this you may get an 
r-squared of less than .1. Am I paraphrasing you 
correctly? 
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A. In many cross-sectional social science 
studies, and in particular in studies of 
expenditure data, it is not uncommon to get an 
r-squared less than .1. 

Q. What is the interpretation of that 
r-square? 

A. When the r-square is low, part of the 
problem is that there is substantial scatter or 
skewing, S-K-E-W-I-N-G, of the underlying data. In 
health care expenditures in particular not only are 
there a, usually a number of observations clustered 
at zero, but also a number of observations that can 
be extreme outliers - 

Q. Can I stop you a second since I — I do 
understand that, but, as you know, both Leonard and 
Vince — I use the familiar form here not because 
I'm familiar with these guys, but because otherwise 
we'll just be all Millers — both Len and Vince did 
two separate steps, which one was probability and 
one was level. So you wouldn't really have the 
problem of a lot of zero responses, isn't that 
correct? 

A. Well, if you separated them out. Not all 
approaches to studying health care expenditures 
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model the spending as two separate equations. 

Q. But they did, so let's, so what's the 
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interpretation of the . 1 - 

A. In addition, even though, as I understand 
it, both Len Miller and Vince Miller took the 
logarithm, L-O-G-A-R-I-T-H-M, of the data, of the 
expenditure data, that transformation alone may not 
move the outliers or extreme values in such a way 
that the dependent variable is close to normally 
distributed. 

In other work applying this 
approach, including a paper by Duan, D-U-A-N, in I 
think it's called the Journal Of Economics And 
Business, they used robust, R-O-B-U-S-T, regression 
techniques in an attempt to deal with this 
problem. 

Q. I think I see, if I may, I think I see 
your suggestion, which is the percentage of right 
responses would actually get by that problem of 
extreme values, wouldn't it? 

A. If one were only using binary data or 
count — well, not count data, but binary data, 
then that would not present a problem. 

Q. I see. Well, I understand the force of 
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your suggestion. I do see the force of your 
suggestion. 

A. Above and beyond the inherent skewness in 
health care spending, there are numerous factors 
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that are not explicit in the statistical model 
which explain or could explain the variation in 
dependent variable. 

The fact that such omitted variables 
are not specified, however, does not necessarily 
invalidate the model or invalidate conclusions 
about the significance of the explicitly stated 
variables. 

Q. What do you mean by "not necessarily"? 

A. Well, the best examples are the ones I 
used to teach in class. If we were to do a 
statistical model of the success of individuals in 
an athletic pursuit, let's say as measured by 
performance in competition, and our explicit 
variable was gender, male versus female, and we ran 
a regression, we might get a significant effect of 
sex depending on the sport, but a very, very low 
r-squared because performance may depend on 
training, competitive conditions, whether somebody 
clutches when it's for real, and bad luck. Yet, 
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1 the fact that there were so many other factors 

2 explaining individual performance would not negate 

3 the proposition that men skate or run faster than 

4 women. 

5 Q. On the other hand, it could negate the 

6 proposition. Now, could you describe to me the 

7 circumstances under which it would negate the 
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9 A. I'm not sure that it — as I've described 

10 it that it would negate that proposition. 

11 Q. I understand. But you could construct 

12 another hypothetical in which it would negate the 

13 proposition. The omitted variables would negate 

14 the apparent relationship between the dependent and 

15 independent variables, correct? 

16 A. Yes. That would not be a problem, 

17 however, of r-squared. One could have a very high 

18 r-squared and still draw a false inference if an 

19 important variable is omitted. 

20 Q. I agree. All the r-squared does is 

21 indicate, as I think you have correctly stated, 

22 that there are variables that are not explicitly 

23 stated that do explain the outcome being 

24 investigated and may or may not affect the validity 

ROBERT H. LANGE COMPANY, INC. 
617-523-1874 

56 

of the coefficient that you're studying. Have I 
stated it correctly? 

A. No. 

Q. Come on. I think I had it. Where did I 
go wrong? 

A. I think the more accurate way to state it 
is is that there is variation in the dependent 
variable which is not explained explicitly by those 
variables which are measured and put into the 
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10 model. The fact that the r-square is low and it's 

11 never 1, 1.0, does not necessarily mean that the 

12 estimates of the effect of the explicit variables 

13 are biased. 

14 Q. Of course I agree with you and I'm just 

15 trying to establish - 

16 MR. SCHLESINGER: Let him finish. 

17 There is no variable as far as that's concerned. 

18 When a witness is in the middle of an answer you 

19 will not cut him off. And that's not variable. 

20 That's absolute. So you finish your answer. 

21 Q. Is the- 

22 MR. SCHLESINGER: No, no. We're not 

23 going to proceed until he finishes his answer. 

24 Q. Well, then - 
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MR. SCHLESINGER: And it's not going 

to happen. 

Q. Then let me say this. Dr. Harris, I 
didn't mean to interrupt you. I was trying to keep 
us — I was trying to hone in on my question, which 
was what was wrong with my formulation of what I 
thought you had said, and I didn't want to — 

MR. SILFEN: Wait a minute. 

MR. SCHLESINGER: Go ahead. 

Q. — and I didn't want to get off afield 
into other subjects. I did not mean to interrupt. 

MR. SCHLESINGER: And your good 
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intentions are not going to change that he's going 
to finish his answer. 

Q. Go ahead. Dr. Harris. I want you to 
finish your answer. 

A. I was trying to explain in my own words 
that a high unexplained variation in a dependent 
variable such as athletic performance indeed 
suggests that many unexplained factors affect the 
times one runs in a race or skates in a race. But 
the fact that sex was explicitly measured and that 
men's times are lower than women's can still be a 
reliable indicator that men in fact run or skate or 
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bike faster than women even though there are many 
women who will run faster than some men. 

Q. I agree, and I was simply trying to add 
what I think is implicit in what you already said, 
that the absence of those other explanatory factors 
may invalidate or change the meaning of the 
variable you do have; it just depends on what they 
are and what affect they have on the outcome. 

Isn't that correct? 

A. Your statement borders on tautology, so I 
guess I would have to agree with it. 

Q. Now, to your knowledge has Len Miller or 
Vince Miller done the goodness of fit testing that 
you contemplated or suggested? 
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A. I read something about it in Len Miller's 
deposition, but I can't recall what he did or even 
if it was clear what he did. 

Q. All right. Well, maybe we'll look at 
that together later. 

Your next question related to 
estimating confidence intervals. I'm sorry, it 
wasn't your question. It was an issue that Vince 
Miller had raised with you. 

A. Yes. 
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Q. Okay. And what did you advise him about 
that subject? 

A. It could be I brought this up first, but 
it was my opinion that one should express estimates 
with a range whenever possible. When models that 
are standard linear models or some standard 
nonlinear models are run, the error range for the 
estimates comes right out of the computer program. 

But when somewhat more complicated 
models of the type used by both Dr. Millers are 
envisioned in which several estimates from 
different equations are combined, then the 
computation of an error range can be more 
complicated. 

My suggestion was that such an error 
range could be computed either by a linear 
approximation to the nonlinear formula using 
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18 standard Taylor series, T-A-Y-L-O-R series, 

19 approximations or by an alternate method called the 

20 boot strap, B-O-O-T S-T-R-A-P, or one of its 

21 variants. 

22 Q. You've now used another term that will 

23 end questioning, Taylor series. Someone once tried 

24 to explain that to me. That's a tough one. But 

ROBERT H. LANGE COMPANY, INC. 
617-523-1874 

60 

1 boot strap on the other hand I understand. 

2 Do you know if Vince Miller did a 

3 boot strap analysis of the Len Miller model? 

4 A. No. 

5 Q. You don't know one way or another? 

6 A. He was talking about the possibility of 

7 doing a boot strap on some models. But as to what 

8 he did I don't know. 

9 (Mr. Garnick and Mr. Biersteker 

10 stepped into the room.) 

11 Q. Okay. Now, so in no follow-up 

12 conversation with Vince did you ever ask him 

13 whether in fact he had done the boot strap on — 

14 let's stick with Len Miller's model for the 

15 moment. 

16 A. No, I don't remember whether he even got 

17 the programs to, up and running or what happened. 

18 Q. So that I understand, you suggested that 

19 he should do either a Taylor series or a boot 
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strap, correct? 


21 A. Those were the two approaches I could 

22 think of. 

23 Q. Okay. Now, suppose that he does the boot 

24 strap on Len Miller and reports back to you not 
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significant. What does that mean? 

A. I'd have to see the results. I can't say 
in general what that means. 

Q. Well, let's make it simple. The 
confidence interval passes through zero, and let's 
assume that he's done the boot strap. All right? 
What's the significance of that conclusion? 

A. The best I could do would be to answer in 
general. I don't know what the specific equation 
is or the circumstances, but - 

Q. Let's assume that you laid out for him 
exactly how to do the boot strap. He does it 
exactly as you told him to and he gets a confidence 
interval that passes through zero. Now, what is 
the significance of that result? 

A. If one can't get a 95-percent confidence 
interval directly from the computer program but 
instead attempts to generate a 95-percent 
confidence interval for a statistical parameter by 
boot strap and if the 95-percent confidence 
interval for the parameter overlaps zero, then one 
cannot reject the null hypothesis that the 
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parameter is zero at the five-percent significance 


24 level. 
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1 Q. Okay. 

2 A. The answer in general is, it has to be in 

3 general, because in the end I've got, you'd have to 

4 see the results, and the boot strap method has been 

5 criticized. 


6 

Q. 

Well, 

tell me about the 

criticisms. 

7 

A. 

Well, 

it may be an area 

that's beyond my 


8 immediate expertise or at least what I can recall, 

9 but I'm aware that there are criticisms of the boot 

10 strap method. 

11 Q. Would you not consider it reliable? 

12 A. Yes. 

13 Q. I'm sorry, I asked a funny question. 

14 Would you consider it an unreliable test? 

15 A. No. 

16 THE WITNESS: If you'll just pardon 

17 me, this Definitely Seeking C juice is causing a 

18 diuretic effect. Give me five seconds. 

19 (Recess.) 

20 Q. (By Mr. Silfen) You, as you just said, 

21 as you just recalled, there was a Vincent Miller 

22 draft report in Florida, correct? 

23 A. Correct. 

24 Q. Okay. And you're also aware that the 
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1 Lynch materials include a Leonard Miller model 

2 calculation? 

3 A. That's correct. 

4 Q. Okay. How was it decided to use Leonard 

5 Miller rather than Vincent Miller? And I don't 

6 want to know anything attorneys told you. I want 

7 to know if there was a discussion concerning the 

8 merits of the two models and whether you had any 

9 input. 

10 A. Well, I wish you had asked Tim Lynch that 

11 question. Maybe you did. Because I think he would 

12 be better able to answer it. When I received the 

13 first draft of his report I think that decision had 

14 already been made. 

15 Q. When did you receive the first draft? 

16 A. I don't remember. I do recall that they 

17 had transmitted to me a number of versions of a 

18 document entitled Smoking-Associated Medicaid 

19 Expenditures, but I don't remember the date of the 

20 first draft. 

21 Q. Were there iterations in which Vince 

22 Miller was used? 

23 A. No. 

24 Q. You say you think that — well, I won't 
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1 ask it that way. Did you discuss with anyone why 

2 the Leonard Miller approach was being used rather 

3 than the Vince Miller approach? 

4 A. Yes. 

5 Q. And who was that discussion with? 

6 A. It was either with Dr. Lynch or with 

7 Dr. Richard Hopkins. 

8 Q. Okay. And could you tell me about that 

9 discussion. 

10 A. I asked what was the origin of the data 

11 on the smoking-attributable — that's a hyphenated 

12 word — fractions that were used in the Lynch 

13 report. I was told either by Dr. Lynch or 

14 Dr. Hopkins that Len Miller had supplied the 

15 pertinent data in correspondence to the Public 

16 Health people in Florida sometime in July of or 

17 August of 1996. And at some point I received 

18 copies of Dr. Miller's correspondence to 

19 Florida — 

20 MR. KERRIGAN: Would you say which 

21 Miller, because it will be very confusing. 

22 A. — Dr. Len Miller's correspondence to 

23 Florida in the summer of 1996 along with 

24 attachments that included the specific 
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1 smoking-attributable fractions. 

2 Q. I think it's actually in late July, but 

3 we'll look at that later. 

4 And that led to a conversation with 

5 Hopkins or Lynch? 

6 A. I had accepted Dr. Lynch's decision to 

7 include Dr. Len Miller's approach as one of his 

8 alternatives. Most of our conversations concerned 

9 delays or snafus, S-N-A-F-U-S, in my getting a copy 

10 of the original correspondence. 

11 Q. I'm sorry. When you said you'd accepted 

12 it as one of his alternatives I'm not sure I know 

13 what that means. Obviously it's an alternative. 

14 A. He was pursuing the mortality ratio 

15 approach, the SAMMEC approach, — S-A-M-M-E-C all 

16 capitalized — modifications of the SAMMEC approach 

17 in addition. 

18 Accordingly, it was his judgment 

19 that it would be useful to compare the results of 

20 the aforementioned methods with the results of 

21 Dr. Len Miller's analysis as reported to Florida in 

22 the summer of 1996. 

23 Q. We're talking — who are you dealing with 

24 here. Lynch or Hopkins? I lost track. 

ROBERT H. LANGE COMPANY, INC. 
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1 A. I believe that the correspondence from 

2 Len Miller to Florida was addressed either to 

3 Dr. Hopkins or to someone in Dr. Hopkins' 
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4 department. 

5 Q. Hopkins. 

6 A. But I can't remember, since I talked to 

7 Dr. Hopkins and Dr. Lynch a number of times, I 

8 can't remember who it is that told me about the 

9 origin of the Len Miller estimates. 

10 Q. I thought the question we were pursuing, 

11 though, was whether you had had any discussion 

12 concerning the decision to use Len Miller instead 

13 of Vince Miller. I thought you had said yes, you 

14 did. Did you have such discussions? 

15 A. It was not a big topic of conversation. 

16 I can't remember any, much detailed discussion. 

17 The issue was that at the time that Dr. Lynch 

18 initiated his analysis there were no Len Miller — 

19 I'm sorry — there were no Vince Miller numbers for 

20 Florida to use. 

21 Q. I'm listening. My Vince Miller draft 

22 report for Florida is dated March, 1997. So I'm 

23 not sure I — I don't understand what you mean 

24 about there weren't any Vince Miller numbers. 

ROBERT H. LANGE COMPANY, INC. 
617-523-1874 

67 

1 A. I believe the decision to incorporate or 

2 rely upon Len Miller's analysis was made before 

3 that March 13th report, but you'd have to ask 

4 Dr. Lynch for further clarification on that. 

5 Q. Well, you're close. March 12th is the 


http://legacy.library.ucsfSdurtiel/*at|dC6^ , a®/pcfridustrydocuments.ucsf.edu/docs/rgxd0001 



date of the report, so obviously you know exactly 


7 what I'm talking about. So your thinking is that 

8 Vince Miller wrote, wrote up a formal report, but 

9 that by the time he did a decision had been made to 

10 use Len Miller? 

11 A. As far as I know. You'd have to ask 

12 Dr. Lynch. I personally didn't see the Vince 

13 Miller report until sometime in early April. 

14 Q. Yes. I'm still, it may be that you've 

15 answered, but I'm still not sure I heard you tell 

16 me one way or another whether you had a 

17 conversation in which you said why is it that we're 

18 using the Len Miller approach rather than Vince in 

19 which you either did or did not express an opinion 

20 on that subject. 

21 A. The issues that I was concerned with is 

22 to precisely what was the source of the data 

23 supplied by Dr. Len Miller, and it took a while 

24 before I received a copy of the full correspondence 
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1 that in fact included a table on which Dr. Lynch 

2 appears to have relied. 

3 It was my understanding that while 

4 expert opinions were disclosed on April 15th, that 

5 Dr. Lynch had been working under various other 

6 presumed deadlines from about February 1st on and 

7 that he along with Dr. Hopkins had to make a 

8 decision as to which models to approach well before 
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9 Dr. Vince Miller delivered his report. But beyond 

10 that I think you'd have to ask Dr. Lynch. 

11 Q. I'm still not sure you've answered my 

12 question. Maybe you have. Did you have a 

13 conversation in which you asked, why are we using 

14 Len, Len Miller instead of Vince, and in which you 

15 either did or did not express an opinion on that 

16 subject? 

17 A. Well, I could have asked, what about 

18 Vince Miller's report, and the answer would have 

19 been, we haven't seen it, we don't know what it 

20 says. And I couldn't have expressed an opinion on 

21 it having not seen what his work product is. 

22 Q. Okay. Have you ever had a conversation 

23 with anyone in which it was explained to you why 

24 the choice was made to use Len Miller rather than 
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1 Vince? 

2 A. I've had discussions in which attorneys 

3 have expressed opinions concerning their litigation 

4 strategy as to — 

5 Q. Fine. 

6 A. — Vince Miller, but I don't think the 

7 topic of Vince versus Len in this particular report 

8 by Lynch ever came up. 

9 Q. Fine. Have you expressed an opinion at 

10 any time concerning the relative merits of the 


http://legacy.library.ucsfSdurtiel/*at|dC6^ , a®/pcfridustrydocuments.ucsf.edu/docs/rgxd0001 



11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 


Vince versus the Len approach? 

A. No. 

Q. You said you recently downloaded NMES. 

Why did you do that? 

A. If I have an opportunity I'd like to do 
my own research on that data set. 

Q. Have you done any research yet? 

A. No, I haven't had a chance to. 

Q. Your sixth and final category of 
conversations with Vince Miller related to your 
asking him to send you estimated coefficients from 
the State model as well as summary statistics for 
the independent variables, and you asked for 
clarification of some variables as well. What came 
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of that? 

A. He E-mailed me in two separate 
installments the mean values of the variables in 
his model and the results of some of his 
regressions. 

Q. Mean values, what do you mean by the 
"mean values"? 

A. When an investigator report summaries 
statistics, included in that would be the averages 
or means and sometimes other statistics such as the 
standard deviation. 

Q. Why did you ask for that? 

A. I was interested in making some 
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calculations from his model that would allow me to 
summarize in an overall manner differences in 
health care utilization between smokers and 
nonsmokers. 

Q. Have you, did you actually do that work? 

A. I have formulated the equations necessary 
to do it, but I've not made the calculation based 
on the numbers that Vince Miller reported to me. 

Q. Are you going to do that? 

A. I might, but found an alternative 
approach that I applied to Len Miller's results. 
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Q. Is that alternative approach something 
we've seen in your papers? 

A. In my disclosures of April 15th I 
described a variable or factor called "r", which is 
the ratio of smokers' to nonsmokers' spending. And 
my intention was so far as is feasible to assess 
the values of this ratio "r" as they appeared in 
the published and in press or ongoing literature in 
the field. 

I developed formulas for expressing 
this ratio from the nonlinear models used by Len 
Miller, but in the end found an alternative formula 
that did not require me to use the summary 
statistics and coefficients from the individual 
regressions. 
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But you still had to derive the "r" value 


16 Q. 

17 from the Len Miller model I take it? 

18 A. Correct. 

19 Q. And, in fact, you've relied on that "r" 

20 value in your April 15th report? 

21 A. As one of the overall values, as one 

22 source in an overall assessment of the literature. 

23 Q. So as one source in the overall 

24 assessment of the literature you're relying on the 
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1 Len Miller model? 

2 A. Yes, I'm relying specifically on the 

3 sequence of papers that were published soon after 

4 the Bartlett, B-A-R-T-L-E-T-T, paper that amplified 

5 on the details of the Bartlett paper. 

6 Q. And those were the papers that I went or 

7 at least some of them that I went over with Len at 

8 his deposition? 

9 A. They were certainly papers that I 

10 reviewed in connection with my commissioned review 

11 for the Centers Of Disease Control. There was in 

12 addition a paper presented at the American Public 

13 Health meetings in late '96 which I looked at. 

14 Q. So you're going to be relying on all that 

15 for your report and your testimony, correct? 

16 A. Yes. 

17 Q. And I guess this is the sense in which 

18 you mentioned also to be relying on my deposition 
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of Len Miller? 

A. No, I'm not relying on your deposition of 
Len Miller. 

Q. Well, you did say earlier you were 
relying on it, so what did you mean? 

MR. KERRIGAN: Counsel, can I 
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interpose. We can go back and get the question and 
answer, but I think you asked him if he was relying 
on- 

MR. SILFEN: I'm not interested in 
what you think I asked. I'm not. 

MR. KERRIGAN: I think if we can 

have the question and answer - 

MR. SILFEN: He's perfectly capable 
of telling me what he meant. 

Q. What did you mean? 

MR. KERRIGAN: But do you oppose 
going back and simply reading the question and 
answer? Because you asked that very question. He 
gave a very precise answer to it. I think you've 

mischaracterized it. That's my - 

MR. SILFEN: Then he can tell me. 

MR. SCHLESINGER: He doesn't have to 
tell you. Why don't we just go back and read it. 

He can hear any part of this transcript that he 
wishes to hear at any time he wishes to hear it in 
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21 the event that it's necessary to answer your 

22 question. 

23 Q. Can you answer the question? 

24 MR. SCHLESINGER: It's very simple. 
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1 You want it read back to you? If you wish to have 

2 it read back to you - 

3 A. Why don't you ask me a new question. If 

4 that's permissible. Or a reformulated question. 

5 Q. Sure. You've told me you're relying on 

6 the Len Miller work product, correct? 

7 A. Well, now you've characterized work 

8 product broadly. I gave you the names of the 

9 papers I've reviewed. 

10 Q. Fine. I'll accept it. You're relying on 

11 the papers that you've reviewed and that you've 

12 described. Okay. You earlier said something to 

13 the effect of relying on the Leonard Miller 

14 deposition. Now, I want to know, what did you 

15 mean? 

16 MR. SCHLESINGER: Okay. It's very 

17 simple. See, once you tell a witness you've relied 

18 on something in this record, referring to the 

19 record, he has a right to hear what it is that 

20 you're referring to so that he can — 

21 MR. SILFEN: All right. Shelly. 

22 That's fine. 

23 MR. SCHLESINGER: — respond to the 
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It's not fair. 


24 question. 
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1 Q. Did you rely on the Leonard Miller 

2 deposition and what for? 

3 A. No, I didn't. In formulating my overall 

4 impression of the ratio of smokers' to nonsmokers' 

5 utilization, and specifically on examining the work 

6 done by the Bartlett, Miller, Rice group, I looked 

7 at their written papers as described, and did not 

8 rely upon anything he said or you asked him in his 

9 deposition. "He" meaning Dr. Leonard Miller. 


10 

Q. 

Did you have any conversation 

with Len or 

11 

Vince about whose model was going to be 

used in 

12 

Florida? 



13 

A. 

I have never spoken to Len. 


14 

Q. 

That's right. You said that. 


15 

A. 

And I cannot recall ever discussing with 

16 

Vince the 

issue of Len versus Vince. 


17 

Q. 

Now, what you've told me I think is that 

18 

you have 

a calculation somewhere where 

you've 

19 

derived from Len Miller an "r" value as 

you called 

20 

it, correct? 


21 

A. 

Correct. 


22 

Q. 

Do we have that calculation? 


23 

A. 

No. 


24 

Q. 

Does it exist somewhere? 
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1 A. Yes. 

2 Q. Okay. And did you derive "r" values from 

3 other materials, other published materials, other 

4 work in the literature? 

5 A. Yes. 

6 Q. And could you tell me how many different 

7 "r" values from how many different works you have 

8 derived? 

9 A. Probably do better at trying to enumerate 

10 them than count them. 

11 Q. That's fine. That may have been an 

12 awkward way of phrasing it. 

13 A. With respect to the published or recently 

14 presented literature, I examined a number of 

15 different papers to help me formulate an overall 

16 opinion as to the range of values of "r". 

17 Q. And all I want to know is what papers you 

18 have derived an "r" value from. 

19 A. This is the best recollection I can give 

20 you without a list, so it may not be exhaustive. 

21 There is a paper by Leigh, 

22 L-E-I-G-H, and Fries, F-R-I-E-S. And I can't 

23 remember the exact citation now. But it was cited 

24 I might note in my 1993 Congressional testimony 
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before the House Ways And Means Committee. 

There was also a paper by Brink, 
B-R-I-N-K, which was published by the accounting 
firm of Millman and Roberson, M-I-L-L-M-A-N, in the 
1980's concerning the experience of employees in 
the Control Data Corporation. 

There was also a paper by Anderson, 
A-N-D-E-R-S-O-N, and Brink and others from the 
accounting firm of Millman and Roberson concerning 
the employees of the Chrysler Corporation. 

In addition, I can recall a report 
authored by Larry Gorsky, G-O-R-S-K-Y, concerning 
an analysis of a survey conducted by the National 
Association Of Insurance Commissioners. 

In addition, I can recall a paper by 
Vogt, V-O-G-T, and Schweitzer, S-C-H-W-E-I-T-Z-E-R, 
— it's like Albert Schweitzer — which I believe 
was published in the Journal Inquiry concerning 
enrollees in the, in an Oregon, Portland, Oregon, 
or Seattle perhaps, HMO. Capital H-M-O. 

In addition, I examined Manning's 
work as embodied in his book on the costs of health 
habits. 

I also looked at a paper by Hodgson, 
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H-O-D-G-S-O-N, Rice and others in the Millbank 
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2 Quarterly in 1986. 

3 There were also other papers by 

4 Hodgson, one by Hodgson and Kopstein, 

5 K-O-P-S-T-E-I-N, and another by Hodgson alone on 

6 lifetime medical expenditures. 

7 I also looked at the book by Gerry 

8 Oster — Gerry is G-E-R-R-Y, O-S-T-E-R — on the 

9 costs of smoking and the benefits of quitting which 

10 was published by Lexington Books. Don't remember 

11 what year. 

12 I also looked at a paper by Vogt, 

13 V-O-G-T, on health care spending in an HMO among 

14 persons under age 19 in relation to parental 

15 smoking. 

16 In addition, I examined Dr. Miller's 

17 reports as I just described or the Bartlett group 

18 reports. 

19 I also looked at a paper by Penner, 

20 P-E-N-N-E-R, and Penner, two authors with the same 

21 last name, which I believe was in the Journal Of 

22 Occupational Medicine. 

23 And, in addition, a paper on 

24 emergency ward visits in the Albuquerque area, 
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1 Albuquerque New Mexico, in connection with 

2 estimates of smoking-attributable costs for 

3 emergency care, and the authors' names escapes me 

4 right this second. 
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I looked at these articles not 
simply to attempt to estimate the ratio of smokers' 
to nonsmokers' spending, but also to understand the 
relationship between smoking and health care 
spending in general. 

And it's possible I've left some 
out. That's the best I can do from just crude 
recall now. 

Q. How many of these did you look at in 
connection with your 1993 testimony and how much of 
this was different work? Obviously Len Miller was 
new. Were any of the others? 

A. In 1993 I focused mostly on the papers 
cited in the 1993 testimony, which I believe would 
be the Manning book, one of the Hodgson papers, - 

Q. Hodgson alone? 

A. Alone I believe. 

Q. Right. 

A. The Gerry Oster book. 

Q. Right. 
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A. And the paper on retirees by Leigh and 
Fries. L-E-I-G-H and F-R-I-E-S. 

Q. Absolutely correct. Did you investigate 
the other papers at the time and just not cite them 
or are they papers that you have investigated since 
for this litigation? 


http://legacy.library.ucsfSdurtiel/*at|dC6^ , a®/pcfridustrydocuments.ucsf.edu/docs/rgxd0001 



In the period since my Congressional 


7 A. 

8 testimony I did read a number of papers back over 

9 again and also did read the Miller work and spent 

10 some time thinking about the problems and acquiring 

11 addition experience in the field, and I think all 

12 of those factors together certainly occurred since 

13 my 1993 testimony. 

14 Q. But if I'm understanding you correctly, 

15 other than Miller, you had actually formed your 

16 opinion with respect to all these or read them 

17 before your 1993 testimony? 

18 A. No, I'm not sure I read all those. I 

19 certainly did not read the most recent paper by 

20 Millman and Roberson. I didn't have the NAIC 

21 report. I don't think I read the emergency room 

22 report. 

23 Q. That's fine. 

24 A. It's certainly though, I acquired more 
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1 not only experience in the field, I thought more 

2 about the problem, but also I did read literature 

3 that I did not read in November, 1993. 

4 Q. Do I understand then that somewhere you 

5 have actually a calculation of an "r" value for 

6 something like 13 different studies? 

7 A. Well, for a few of the studies I made 

8 some notations and I may not have actually put it 

9 into writing, but what I have been trying to do is 
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10 


just accumulate notes on the studies and put them 


11 in a more organized form since I submitted the 

12 April 15th disclosure. 

13 Q. You mean you hadn't done any of these 

14 calculations before your April 15th disclosure? 

15 A. No, I had done the calculations, but they 

16 weren't in an organized form, in an isolated single 

17 manuscript that I could print out or type, but 

18 rather I had gone over every paper individually. 

19 Q. But I take it that now you have either — 

20 well, you have either the individual calculations 

21 that you did before or do I understand you now have 

22 a paper that puts them all together? 

23 A. I've created a set of notes for myself 

24 that summarize my calculations and interpretation 
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of almost all the studies. 

Q. Okay. Now, if you take a look at what's 
been marked as Harris Exhibit 1, the top paper is 
titled. Estimates of Smoking-Attributable Medicaid 
Expenditures in Florida. Do you see that? 

A. Yes. 

Q. And the last full paragraph or maybe the 
second-to-the-last describes I believe what you are 
talking about now, is that correct? 

A. Correct. 

Q. And what you say precisely is this, I 
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5 
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quote. Based on my review of the published and 
recently presented literature, it is my opinion 
that, on average, a person who has ever smoked 
cigarettes spends 10 to 20 percent more on health 
care services than a nonsmoker as a result of his 
or her smoking, close quote. And that is the 
investigation you've just been describing, 
correct? 

A. My conclusion refers not simply to my 
mechanical review of the papers, but to an overall 
judgment I have made considering not simply the 
papers, but the state of the art in the field, the 
possible weaknesses of any individual paper, and 
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1 what my best judgment is. 

2 Q. And the reference to "recently presented 

3 literature," is that a reference to Len Miller or 

4 are there others in there as well? 

5 A. No, I think it's just the Len Miller work 

6 or the work coming out of the Len Miller group. 

7 Q. When you say, "a person who has ever 

8 smoked cigarettes spends 10 to 20 percent more on 

9 health care services," do you mean in their life? 


10 

A. 

No. 


11 

Q. 

You do not mean in their life? 

12 

A. 

I do not mean 

in their life. 

13 

Q. 

So they spend 

it when? 

14 

A. 

Typically, in 

the papers studied. 
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shorter period, usually between one and three or 
perhaps five years. 

Q. So you express, mean to express no 
opinion in this paragraph about whether a person 
who has ever smoked cigarettes spends more or less 
than a nonsmoker in their life? 

A. Not in this paragraph, no. 

Q. Do you express it somewhere else? 

A. Not in this document, no. 

Q. Do you express it in any of the documents 
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in your April 15th submission? 

A. I don't think so, no. 

Q. So this paragraph means that in some 
period of one to three years persons who smoke 
spend 10 to 20 percent more than persons who don't 
smoke? 

A. When an individual health care 
expenditure is examined in a specific period of 
time which ranges from one to perhaps up to five 
years, this is the ratio of the spending rate of 
the person who has ever smoked to the spending rate 
of someone who has never smoked. 

If one extends the period of 
observation to include a lifetime, then one gets 
into the death effect of smoking about which I have 
an opinion, though it's not expressed in Harris 1. 
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Q. 


So you have an opinion about a period of 


18 up to five years, but this report here in this 

19 paragraph expresses no opinion about whether a 

20 smoker spends more in his lifetime on health care 

21 than a person who never smoked? 

22 A. This report does not. I do have an 

23 opinion, but it is certainly not in Harris 1. 

24 Q. You told me that in your testimony before 
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1 Congress in 1993 that you focused on five papers: 

2 Leigh and Fries, Manning, Hodgson alone, Oster — 

3 what am I leaving out? Yes, Hodgson and Rice. You 

4 said, you said five, and they are indeed the ones 

5 that you cited in your paper, in your testimony. 

6 You cited Leigh and Fries, Hodgson, Manning, 

7 Rice/Hodgson, and Oster, and that is what you 

8 said. 

9 Now, did Manning study a one- to 

10 five-year period? 

11 A. Let me be careful. You gave a very long 

12 presentation or said a lot of things, and then you 

13 asked me a question about Manning. Let me answer 

14 only the question about Manning, if that's okay. 

15 Q. Well, no. Let's take them one at a 

16 time. Let's — you previously told me that you 

17 relied on, focused on five papers for your 

18 Congressional testimony. Is that correct? 

19 A. Yes. 
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Q. 


Okay. And do I correctly state that 


21 those five papers are Leigh and Fries, Manning, 

22 Hodgson/Rice, Hodgson and Oster? 

23 A. Yes. Oster is a book, but that's 

24 correct. 
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1 Q. Okay. Did Manning look at one to five 

2 years? 

3 A. Manning's empirical work, 

4 E-M-P-I-R-I-C-A-L, on the utilization of health 

5 care resources by smoking status and other 

6 variables focused on a period of the 1970's during 

7 the — during which time the Rand, R-A-N-D, health 

8 insurance experiment was conducted. 

9 He also relied upon the results of 

10 the National Health Interview Survey for a 

11 particular year. It was either 1979 or 1981. I 

12 don't remember exactly. 

13 Manning's statistical analysis was a 

14 cross-section study that focused on a narrow 

15 interval of time. Elsewhere in his volume he uses 

16 those cross-section results to simulate lifetime 

17 cohorts, C-O-H-O-R-T, calculations, but his 

18 empirial work in fact focuses on a short interval. 

19 Q. Well, I'm not sure what you mean by 

20 "focuses." I take it what you mean is that his 

21 empirical work includes or allows you to examine a 
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22 short interval. 

23 

24 work is principally a discussion of a one- to 
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1 five-year interval? 

2 A. Manning's book discusses lifetime 

3 discounted health care spending. However, his 

4 analysis of raw data relating smoking and other 

5 variables to health care spending focuses on the 

6 experience of two groups, those in the Rand health 

7 insurance experiment and those who responded to the 

8 National Health Interview Survey during the 

9 1970's. 

10 His analysis of lifetime spending is 

11 a simulation of a cohort based on the 

12 cross-sectional results that he derived from his 

13 study of those two populations during a much 

14 shorter interval of time in the 1970's. 

15 Q. Okay. And from what did you derive your 

16 "r" value? 

17 A. I derived my analysis of "r" value from 

18 two sources in his book. The first is tables 

19 showing his specific regression results for the 

20 health insurance experiment population, for the 

21 National Health Interview Survey population and for 

22 a comparison between the National Health Interview 

23 Survey and the Rand health insurance experiment 

24 results among persons under the age of 60. 
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I also looked at the age specific 
differences in estimated spending from life tables 
that he and his co-authors had constructed in one 
of his appendices. 

Q. So you derived an "r" value from both his 
raw data for a shorter period and from his lifetime 
analysis? 

A. You know, in this case I think I've tried 
to answer the question as best I can. I'm not sure 
I can say it any better than my previous answer. 

Q. Did you use his projection of lifetime 
costs to derive an "r" value? 

A. I used the data that was in his table to 
compute what was the average value of "r" for any 
five-year age interval based upon the data provided 
in one of the life tables in one of his 
appendices. I think it's Appendix D, but I'm not 
sure. 

Q. I'm sorry, I think that I understand you 
now to be saying that you did not derive an "r" 
value from any of Manning's lifetime projections. 

A. It might be better if you have a copy of 
Manning's book to put it in front of me and I can 
show you what I did. 
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1 Q. Okay. I guess we'll do that later. When 

2 you referred to Hodgson you said, you referred to 

3 the title of that, his paper, which is Lifetime 

4 Costs. Did you derive your "r" value from 

5 Hodgson's calculations of lifetime costs? 

6 A. Yes, although that particular paper I had 

7 examined in connection with my Congressional 

8 testimony, and I can't give you the details right 

9 now as to exactly what tables on what parts of the 

10 paper I looked at. 

11 Q. But you did derive your value from 

12 lifetime costs? 

13 A. I don't think so. In each case I was 

14 looking at essentially what is the incidence of 

15 spending among smokers versus nonsmokers over a 

16 relatively short time period so as to avoid the 

17 problem of the death effect of smoking that comes 

18 in when one examines smokers' versus nonsmokers' 

19 expenditures over a lifetime. 

20 Q. Okay. As you know, Gerry Oster's book is 

21 also a lifetime analysis, and I take it that, is 

22 the answer the same for Oster, that you used his 

23 raw data relating to a shorter period? 

24 A. Oster did not do an independent empirical 
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analysis of primary data relating health care use 
of — health care spending among smokers and 
nonsmokers in the same sense that some of the other 
papers examined the Rand population or the National 
Health Interview Survey. 

Instead, Oster's paper was an 
example of using attributable risk methods in order 
to accumulate costs over a lifetime. However, 

Oster did not look at all smoking-associated costs, 
but rather the costs of three diseases: Lung 
cancer, coronary heart disease, and emphysema. 

I made calculations of lifetime 
costs from Oster's work and compared those to the 
calculations made by Manning. Since Oster used 
different years and different discount rates, I had 
to make some adjustments in order to render the 
calculations comparable. 

My conclusions were that the total 
costs estimated over a lifetime by Oster fell short 
of, in fact fell 50 percent or less than 50 percent 
of the cost estimated by Manning. This finding 
supported my conclusion that the total costs 
derived by Manning from all spending exceeded those 
that could be attributable only to coronary heart 
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disease, emphysema and lung cancer. 

Q. What was the purpose of this analysis? I 
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mean my question was about deriving your "r" value, 
and what you were doing, what you described is 
something different. 

A. One cannot derive a direct "r" value, at 
least so far as I can tell, from looking at Oster's 
work, my analysis of Oster's work, and then became 
a form of validation of the magnitude of the 
numbers determined in Manning's work. 

Q. Why? 

A. I was interested in the proposition that 
the total costs attributable to smoking were not 
confined to lung cancer, coronary heart disease and 
emphysema alone. Because Manning had studied all 
medical costs and not merely disease-specific 
costs. 

The finding that Oster's estimates 
of lifetime spending for three specific diseases 
fell less than 50 percent short — more than 50 
percent short of Manning's lifetime estimates 
suggested to me that smoking-attributable costs as 
a whole exceed the cost that might be identified 
with three specific diseases. 
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Q. Okay. I think I understand what you've 
said. You've said that you, there are, you're 
reading the Manning/Oster comparison to suggest 
that there are smoking-attributable costs over and 
above those in the three categories examined by 
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Oster? 


7 A. Correct. 

8 Q. Okay. And when did you — did you do 

9 this analysis for 1993 or did you do this analysis 

10 recently? 

11 A. Both. 

12 Q. I take it that means you originally did 

13 it in 1993 and you've looked at it again? 

14 A. I originally looked at the comparison 

15 between Oster's work and Manning's work sometime in 

16 1993 in connection with my Congressional 

17 testimony. 

18 But I recently went back over it 

19 attempting to make some more precise calculations 

20 in which I could make Manning's and Oster's 

21 calculations conformal with each other. 

22 Q. What was that word? 

23 A. Maybe there's not such a word. But 

24 basically the Oster calculates - 
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1 Q. I understood. 

2 A. Okay. 

3 Q. I was kidding about your syntax, which I 

4 thought was inventive. 

5 MR. SILFEN: Well, I'll tell you 

6 what, fellas, with that inventive syntax, let's 

7 call it a morning and reconvene at 1:30. 
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You can go off the record. 
(Discussion off the record.) 
(Luncheon recess at 12:25 p.m.) 
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1 AFTERNOON SESSION 

2 (1:34p.m.) 

3 MR. GARNICK: Under Judge Cohen's 

4 order, we were entitled to — I don't have the 

5 order in front of me, but essentially we were 

6 entitled to all work product from this witness in 

7 connection with his testimony by April 15th. 

8 We have learned today that a very 

9 critical component of that work product was created 

10 allegedly after April 15th and we do not have it as 
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of today, the day of his deposition. Therefore, I 
think plaintiffs are in violation of the Court's 
order. 

As a solution to this problem, 
defendants have proposed that we reschedule the 
second day of Dr. Harris's deposition to a mutually 
convenient date after we get the work product and 
that the six-hour limitation be extended to seven 
hours to make up for questioning that would not 
have occurred today had we had the work product 
before the deposition. That's the proposal. 

MR. KERRIGAN: We take the position 
that all relevant materials have been disclosed to 
the defendants by stipulated order, which order 
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provides far more than is normally provided in 
Florida litigation. That Dr. Harris's testimony 
this morning revealed nothing new. That it 
comports completely with his proffered materials to 
the defendants. That any notes that he made 
memorializing any computations would be available 
to you, if you want them, if they were done after 
April 15th. 

They in no way change his 

testimony. They in no way refer to materials that 
have been withheld from the defendants. And we 
believe that you have had adequate disclosure. 
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And from counsel's very thorough 
examination of Dr. Harris this morning it's very 
clear that you are well prepared for this 
deposition, that you are well familiar with his 
publications, with his teaching, the curriculum of 
his courses, that you have known of Dr. Harris for 
years and years, previously deposed him. 

And we would be glad to provide to 
you this, whatever these one or two pieces of paper 
are that actually memorialize something that is 
included in this report if you really would like to 
have that. But we think that that disclosure is 
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satisfactory. 

We will not agree to postpone it. 

We will agree to professional courtesies in terms 
of timing that's convenient for you while we're 
here, to go later, start earlier, that sort of 
thing, as we all have done in the past, but we do 
not agree to postpone the deposition that has taken 
this long to schedule. 

So we propose to go forward. If you 
quit we think you do so at your peril and we will 
oppose the rescheduling of Dr. Harris's deposition 
if it is adjourned prematurely before tomorrow 
afternoon. 

We will disclose to you, if you 
want, the materials that we just talked about 
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without any stipulation or anything else. If you 
say you want them, we'll give them to you, period. 
We're not going to make it a quid pro quo or 
anything else. We will give them if you think it 
would be helpful to you to have them. 

His testimony has been given before 
the United States Congress in 1993. His report has 
been given to you. It's all in concert and we 
think there are no surprises. 
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MR. GARNICK: Well, we're going to 
go out and talk about what we're going to do. 

Just sitting here it seems to me 
that what has happened is that Dr. Harris made a 
judgment call based on his review of the articles 
in his mind prior to April 15th and then after the 
April 15th date had come and gone he memorialized 
it in writing, which strikes me as being contrary 
to the spirit of the order. And I disagree with 
that. I don't really want to argue at this point. 

Why don't we go to the next room and 
talk about what we're going to do. 

(Mr. Silfen, Mr. Garnick and 
Mr. Biersteker stepped out 
of the room.) 

JEFFREY E. HARRIS, M.D., Ph.D. RESUMED, 

DIRECT EXAMINATION, CONTINUED 
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18 Q. (By Mr. Silfen) All right. Dr. Harris, 

19 let me ask you some questions about what I thought 

20 I understood you to be saying about the work that 

21 you had done on what we're calling the "r" value. 

22 I understood you to say that the "r" 

23 value was the calculation that represents the ratio 

24 of excess spending by smokers over nonsmokers. Is 
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1 that generally right? 

2 A. The ratio of the spending of smokers over 

3 nonsmokers as described in my April 15th 

4 disclosure. 

5 Q. And that ratio has been used to determine 

6 the damage that you say you calculated attributable 

7 to smoking? 

8 A. Yes. The ratio then enters into further 

9 calculations that are described in my April 15th 

10 disclosure, and in fact were also used in my 1993 

11 testimony. 

12 Q. Right. And you said I believe that there 

13 were some 13 articles that you had used to derive 

14 your "r" value. 

15 A. To be more precise, I relied upon my 

16 knowledge and experience in the field as well as my 

17 review of the literature that included the 13 

18 articles that I was able to recall earlier today. 

19 Q. Right. And I should read for the record 

20 the paragraph that we're talking about here again. 
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Quote, "Based on my review of the published and 
recently presented literature, it is my opinion, 
and you go on and give your opinion. 

Now, I understood you also to say 
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that you derived a formula that you could use to 
extract this "r" value from raw data. You were 
talking specifically about Len Miller's article, 
but I assume you have to use a formula for each of 
these articles, is that correct? 

A. Not exactly. 

Q. Okay. Does the "r" value appear on the 
face of each of these articles? 

A. In some articles the reported utilization 
rates or spending rates of smokers either by 
smoking status or by age and sex are available and 
the calculation constitutes in essence the 
computation of a direct ratio. 

Q. I understand. 

A. In other cases I relied upon results from 
the authors reported in different places in the 
same manuscript in order to reconstruct an 
aggregate "r" value rather than let's say an "r" 
value only for a particular kind of medical care or 
a particular demographic group. 

Q. And did you, did that involve different 
computations with respect to different articles? 
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answer is yes, it obviously would involve a 
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computation. The term "r" value was not used 
specifically although sometimes implicitly in the 
articles. 

Q. I understand. And you described in the 
case of Manning that you had to actually go to his, 
what you called his empirical data, correct? You 
used a subset of his data? 

A. I used the results that are reported in 
his tables that describe the results of his 
negative binomial regressions both in the main text 
and in the appendices as well as the age specific 
spending data that he used in his life table in one 
of the appendices. 

Q. And you had to use various mathematical 
analysis or formula to put together this data I 
take it? 

A. Yes. For example, in the — this would 
be true of all the articles. That I looked at the 
article and applied my educated judgment as how to 
best estimate the ratio "r" either for a particular 
kind of medical care or all care or for a 
particular category of smoking or all smokers and 
that it involved interpretation of the literature 
rather than simply mechanically copying results 
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reported as is. 

Q. And you were, we got into this discussion 
because I believe you told me that you had spent 
some time trying to derive a formula for 
calculating an "r" value first from Vince Miller's 
data and then later from Len's data. Is that 
correct? 

A. I'm not sure exactly how we got into 
it, — 

Q. It wasn't important. 

A. — but - 

Q. But you did — I'm sorry. 

A. But when the paper in question involved a 
linear multi-variable statistical model I had one 
approach that I could use to calculate an "r" value 
which I had intended to use when I inquired of the 
statistics from Vince Miller. However, later on I 
just used an alternative mathematical approach that 
allowed me to calculate an "r" value from the Len 
Miller work as is. 

Q. And you say an alternative mathematical 
approach. What do you mean by the mathematical 
approach? 

A. I could refer you to Harris 1. At the 
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1 bottom of Harris 1 is a formula relating the 

2 symbols "s," "r" and "p" together. Do you see 

3 that? 

4 Q. Yes. 

5 A. That formula is such that if one knows 

6 any two of the variables, the third variable can be 

7 recovered. Accordingly, I used the Len Miller 

8 analysis of the national model to obtain "s," the 

9 Len Miller analysis of the prevalence of smoking in 

10 the NMES data set to obtain "p," and then by 

11 inverting that formula calculated the aggregate "r" 

12 value for the NMES model whose point estimate was 

13 1.15. 

14 Q. Now, I understood you to say that you had 

15 done some of these calculations before April 15th, 

16 is that correct? 

17 A. I did them all. 

18 Q. And you had notes reflecting that? 

19 A. I did some of them in snippets of paper, 

20 margin notes. A lot of it I just did on a 

21 calculator. But I basically made the calculations, 

22 since this is a field I've been working on 

23 continuously since even before my Congressional 

24 testimony, these are calculations that I've been 
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1 making all along. 
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Q. You must have written down your results I 
assume. Since you announce that some studies 
report an excess spending ratio as high as 30 
percent and the midrange is closer to 15 percent, 
you had to have lined them up and calculated the 
midrange? 

A. Yes, I can remember doing that even in 
March, possibly in February, going over the 
papers. For some papers, for example, the papers 
published by Millman and Roberson, the accounting 
firm, one can compute the "r" values with a hand 
calculator or, for that matter, by longhand, and in 
the case of those papers that's a comparison of 
current smokers versus current nonsmokers, and 
those paper had, depending upon the particular 
paper, various qualifications and acknowledged 
limitations by the authors that then I took into 
account in order to derive an overall estimate of 
the "r" from that paper. 

Q. What do you mean "took into account"? 

A. I'd have to give you an example of a 
specific paper. 

Q. Okay. And I take it that after April 
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15th what you told me is that you, you have put 
those together into a more formal all-together 
statement, is that correct? 
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A. Yes, it's incomplete and it's not in the 
form of — it's typed out, but it's not in the form 
of a formal report. It would include abbreviations 
and notations that might be understandable to an 
econometrician or an epidemiologist, but weren't 
intended for any other person. 

MR. SILFEN: Now, let me tell you on 
the record, but not by way of any announcement or 
argument, when I read this I really, and when we 
received no calculation or support for it after our 
request, I believed that I was going to be informed 
that Dr. Harris had reviewed the literature and 
formed a general opinion as to the range of what 
we're calling now "r" values. 

I am, had no idea that we would be 
confronted with a calculation that would depend on 
interpretation of the data and selection of 
particular data or take into account differences in 
papers. And I don't think it's — put aside what 
you were ordered in court, which I knew nothing 
about. It isn't fair. It really isn't. 
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And so my suggestion to you is that 
— I'm not even sure exactly what Mr. Garnick 
offered, but my suggestion to you is that you 
reconsider. 

I think it may be that I'll receive 
the material and it will not be difficult. But I 
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think it's so clearly not really fair here that 
it's not the kind of thing that we should posture 
about. 

So can you just take another look at 
it and see what you think? 

MR. KERRIGAN: Well, without any 
prejudice by taking another look at it. I'll confer 
with Shelly, come back and talk to you. 

MR. SILFEN: Yes, sure. 

MR. KERRIGAN: I don't want to just 
spout off here without reflecting on it a little 
bit. 


to. 


You can just wait here if you want 


(Mr. Kerrigan and Mr. Schlesinger 
stepped out of the room.) 

MR. KERRIGAN: Well, we'll continue 
to have civil discussions and perhaps 
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disagreements, but I think it's a better way to try 
to resolve these things. 

Let me state what I think has 
occurred and why we take the position, Tom, that it 
is not unfair as you have characterized it. 

First, Dr. Harris's testimony, had 
you taken it on the 15th of April, would be exactly 
what it is today. 
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Second, there, if we were going to 
rely on some specific calculations based on some 
specific study and had somehow hid that from you 
that we were going to use in our affirmative 
evidence or case-in-chief, I think there's an 
argument for certain that that should be disclosed 
to you. 

But we think it's within the range 
of your skills and cross-examination to go into any 
article that's in the literature that you know of 
that he may not even know of today to test this "r" 
value against any known published material that you 
can find and to confront him with it and discuss it 
with him. 

We have disclosed to you I think in 
one form or another even specific articles that 
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he's going to rely on in addition to what was known 
from his Congressional testimony. 

So by way of a stipulation here to 
try to go forward, there is no effort by us overtly 
to prevent you from knowing what he has based his 
opinion upon because it's been disclosed to you in 
this report and otherwise. 

We are not going to put into 
evidence specific calculations from specific 
studies and conceal that from you during the course 
of this deposition. 
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12 Finally, as I said, his testimony is 

13 the same as it would have been on April the 15th. 

14 We will give you these notations that he's made 

15 which would I think assist you in the 

16 cross-examination of him, which we really are not 

17 obligated to do, but we will do that, if it assists 

18 you and if you want them, without any prejudice for 

19 you to make any later argument you want to the 

20 Court about any aspect of this since he suggested 

21 that he had made those marginal notes or some such 

22 thing in a form that occurred after the 15th of 

23 April. 

24 I might suggest this as a final 
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1 resolution of this matter. You have a voluminous 

2 prepared, well-prepared I'm sure, cross-examination 

3 or examination of Dr. Harris. Why don't you 

4 complete that examination and at the end of the 

5 examination let's renew this discussion in a civil 

6 fashion and address it. It may be moot by then. 

7 It may not be moot. 

8 I don't think either one of us are 

9 posturing here. We're trying to get through this 

10 and move on. But I think you'll find his 

11 disclosures to be candid, and we will voluntarily 

12 give you the notes that he made subsequent to April 

13 the 15th, and then at the end of all of that you 


http://legacy.library.ucsfSdurtiel/*at|dC6^ , a®/pcfridustrydocuments.ucsf.edu/docs/rgxd0001 



14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 


can take another look at it if you'd like to 
proceed in that fashion. 

MR. SILFEN: Well, I'd like to point 
out that we received from Dr. Harris a statement of 
how claims dollars were extracted from the claims 
extract file. We have attachments with charts how 
claims were extracted and reconciled. And then on 
the prevalence of smoking we have charts and 
attachments, oh, 15 pages long of computer 
printouts which result in saying 50 percent of the 
people smoke and 50 percent don't. 
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But for the ratio of persons of 
excess smoking, excess costs attributable to 
smoking we have this: "Based on my review of the 
published and recently presented literature, it is 
my opinion." 

Now, I'll tell you again. Bob, that 
I read this whole thing together as meaning that he 
had reviewed the literature and not done 
calculations. That was my good-faith belief. Now, 
I ask you again, I don't think this is fair. 

MR. KERRIGAN: Well, let me see if I 
can respond and ask you a question. How could he 
have reviewed the literature and the numerous 
articles that have been published, having given his 
testimony before the United States Congress in 1993 
in substantially similar form, how could he have 
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reviewed all the material without making 
calculations? You can't just pull it out of thin 
air. I mean you'd have to be — make some kind of 
calculations. 

MR. SILFEN: That's obviously not 
true. You could read these things and form your 
opinion, and that's exactly what I believed and 
what all of us who looked at this had believed, 
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because we believed based on the fact that we had 
gotten elaborate calculations for the claims 
extract file and for the prevalence, that if there 
had been a calculation we would have got it in a 
table, and instead we got this statement, "Based on 
my review of the published and recently presented 
literature," which I took to mean he read the 
literature; now he was going to give us an 
opinion. We can debate endlessly, but that's what 
I believed. 

MR. KERRIGAN: Well, I think we're 
at — we're at an impasse. 

MR. SILFEN: Well, why don't we take 
a three-minute break and we'll decide what we're 
going to do. 

MR. KERRIGAN: Okay. Good. 

(Recess.) 

(Mr. Garnick not present 
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in the room.) 


20 

Q. 

(By 

Mr. 

Silfen) 

Well, 

I'm not going to 

21 

ask you 

about 

the 

fl 1! 

values, 

but 

would like to 

22 

know what the 

bottom 

line 

of 

your 

calculation 

23 

means. 








24 



If 

we 

look 

at 

your 

summary that 
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1 we've been looking at all along, and this is Harris 

2 1 and it's the two-page document entitled, 

3 Estimates of Smoking-Attributable Medicaid 

4 Expenditures in Florida, I'm just going to pick one 

5 of the bottom-line numbers. Dr. Harris. Let's take 

6 the midpoint for '95-'96. Do you see that, 319 

7 million? 

8 A. Yes. 

9 Q. Okay. I'm going to try to express what I 

10 think the 319 million is, and you tell me if I got 

11 it right. The 319 million dollars is the midpoint 

12 estimate of the amount of money the State would 

13 have saved in 1996 on Medicaid payments if every 

14 person who was a former smoker or current smoker 

15 that year had never smoked? Want me to say it 

16 again? 

17 A. Let me agree, but with a qualification. 

18 Q. Okay. 

19 A. That it represents the calculations for 

20 adults and that it refers to those adults who are 

21 living and eligible for Medicaid at the time. 
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Q. 

Okay. I 

' 11 

try 

and 

restate it, put 

that 

23 

in, and 

if I don't 

put 

it 

in 

the right place 

you 

24 

correct 

me again. 

And 

is 

the 

time 1996? Is 

that 
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1 the time I should use? 

2 A. Whatever is referred to in the column is 

3 fine, but it refers to the State fiscal year 

4 '95-'96 that is ending June 30th, '96. 

5 Q. You say then — I'll write it so I get it 

6 right. Okay. Let me try again. The 319 million 

7 dollars is the midpoint estimate of the amount of 

8 money the State would have saved on Medicaid 

9 payments relating to adults eligible for Medicaid 

10 in the fiscal year 1995-'96 if every person who was 

11 a former smoker or current smoker living that year 

12 had never smoked? 

13 A. Yes, for clarity I'd put the "living that 

14 year" a little bit earlier in the sentence. 

15 Q. You detected I was ad-libbing when I got 

16 there. Let's see. Okay. The 319 million dollars 

17 is the midpoint estimate of the amount of money the 

18 State would have saved on Medicaid payment relating 

19 to adults alive that year eligible for Medicaid 

20 payments in the fiscal year 1995-'96 if every 

21 person who was a former smoker or current smoker 

22 that year had never smoked? 

23 A. Current. 
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Q. 
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(Mr. Garnick stepped into the room.) 

MR. KERRIGAN: Did you get a ruling 
or did you get us some time? 

You don't have to take this down. 

(Discussion off the record.) 

Q. (By Mr. Silfen) Now, I take it based on 
the, our agreed-upon meaning of the 319 million 
dollars that it does not matter to that calculation 
one way or another whether any particular smoker 
was misled by anything the company said? 

A. No, it does not. 

Q. And I take by our agreed-upon 
understanding of what the 319 million dollars means 
that the calculation does not depend on whether the 
company is engaged in any misrepresentations or 
concealment? 

A. It does not, subject to the qualification 
that there may very well be a causal relationship 
between the conduct of cigarette manufacturers and 
the smoking habits of American citizens. 

Q. But this calculation does not depend one 
way or another on whether the company engaged in a 
misrepresentation or concealment, isn't that 
correct? 
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A. It assumes that for whatever reason 
individuals smoked or quit smoking, had they not 
smoked then there would have been certain financial 
consequences. 

Q. But nonetheless. Dr. Harris, isn't it 
correct that the calculation does not compute or 
depend on whether the company engaged in any 
misrepresentation or concealment? 

A. The calculation assumes that individuals 
smoked for some times in their lives for some 
reason and it is possible that those reasons may 
have been contingent on company conduct, but, 
irrespective of that, the calculation then assumes 
that those individuals, asks what would be the 
consequences had those individuals not smoked for 
whatever reason. 

Q. And, similarly, the calculation does not 
depend on whether smokers were addicted? 

A. While the acknowledged addictive 
properties of nicotine are an important determinant 
in smoking, likewise my calculations refer to the 
consequences of the — of the financial 
consequences to the Florida Medicaid program of 
what would have happened had those individuals for 
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whatever reason not smoked cigarettes. 

Q. So your calculation doesn't care one way 
or another why they smoked; it just calculates what 
the difference would have been to the State had 
they not smoked? 

A. Why they smoked, the reasons that they 
smoked would have affected the baseline smoking 
rates or, as we've called it, the "p" value. Had 
there not been addictive properties of nicotine or 
conceivably had the companies not engaged in 
certain conduct, then the "p" value would be 
different. 

Q. Good. 

A. But the calculation assumes that the 
individuals would not smoke for whatever reason, 
regardless of the reason that they did smoke, 
accepting the "p" values as is, the calculation 
plays out the consequences of the assumption that 
they do not smoke. 

Q. Well then, let me ask it this way. You 
started on this line. Does your calculation 
reflect what the costs would have been to the State 
but for the addictive qualities of smoking? 

A. I think that calls for me to speculate 
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whether there would be any smoking other than a 
de minimis amount had nicotine not been an 
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addictive drug. 

Q. And that would be speculation? 

A. Yes. 

Q. Now, the purpose of your model is to 
identify an amount of money that's going to be paid 
to the State by the tobacco companies, right? 

A. Yes. I understand that it's part, to be 
used as part of a possible damage estimate or 
overall damage judgment. 

Q. Do you understand that that amount of 
money is supposed to put the State in the position 
it would have been in but for the conduct of the 
companies? 

A. No, I don't understand that one way or 
the other. I understand the concept, but whether 
or not that's the applicable legal rule I don't 
know. 


Q. Does your model do that? 

A. If by "but-for concept" you are to mean 
that defendants created an injury only very 
recently and that any other health consequences of 
smoking prior to defendants' tortious conduct were 
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to be excluded, then the calculation does not do 
that. If what I said was unclear because I used a 
legal word, I'd be happy to rephrase it. 

Q. No, I understood it. I take it what you 
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5 mean is that if your calculation and the question 

6 is that given a point in time the company engaged 

7 in misconduct, then the question is what is the 

8 cost effect of that misconduct, your model doesn't 

9 calculate it? 

10 A. If the point in time was relatively 

11 recent, then the model would not address that. If, 

12 on the other hand, the alleged tortious or 

13 injurious conduct or the defects in the product 

14 that led to disease occurred so far in the past 

15 that virtually all current and former smokers are 

16 covered, then in essence the model would account 

17 for the but-for concept. 


18 

Q. 

Doesn't that answer assume that the 

19 

conduct 

had the same effect 

on all smokers? 

20 


MR. KERRIGAN: 

; On what. Counsel? 

21 


MR. SILFEN: 

On all smokers. 

22 


MR. KERRIGAN: 

; All smokers. 

23 

Q. 

Do you understand 

the question? 

24 

A. 

The reason I'm hesitating is is that 
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1 cannot tell you word for word what is in the 

2 complaint — 

3 Q. All right. 

4 A. — in this case, so the word "conduct" is 

5 free-floating. 

6 Q. I understand why you have a problem. 

7 Let's propose that the conduct back in time were a 
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information. Okay. Does the model calculate 
that? 

A. You mean there was a time when the 
cigarette manufacturers didn't make fraudulent 
statements or didn't fail to warn the American 
public? 

Q. Let's assume that at some point in time 
that there is a concealment or misrepresentation. 

I believe you've already told me that your model 
does not take into account or compute the effect of 
a misrepresentation, haven't you? 

A. Well, the best I could answer would be to 
say that if a manufacturer — well, I was going to 
try to construct a hypothetical, but basically I 
think the problem I've got is that it is my 
understanding, and I've expressed this under oath, 
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that cigarette manufacturers in fact failed to warn 
the American consuming public as late as the late 
1930's or early '40's. And that in addition I've 
expressed under oath that the failure was a 
significant cause of injury. So as to what might 
happen hypothetically if any injuries caused by 
smoking earlier in the century were somehow 
excluded, I don't know what to say. 

Q. I'm not talking about the timing. I'm 
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accepting for the moment your statement that if it 
had been far enough back in time, and then you 
related some consequence if it were far enough back 
in time. 

Now I'm asking you this: Isn't the 
only condition under which that would be true with 
respect to fraud as misconduct is if you assume 
that every person at that time would not have 
smoked but for the fraud? 

A. I can only simplify it this way, by 
saying that if a product causes a certain amount of 
injury but it is determined in an independent 
inquiry that the manufacturer's conduct at issue 
caused only a fraction of the injury, then what I 
am doing is totaling the entire injury and not the 
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fraction. 

Q. Good. Thank you. 

MR. GARNICK: Let me just 

interrupt. The Special Master Rutter is available 
to hear us at 3 o'clock. So I propose we place the 
call and we'll get it on the record. I'm sure that 
phone has a speaker, speakerphone. 

MR. KERRIGAN: You might want to 
check that, Murray, before you assume that it 
does. 

MR. GARNICK: If not, that one does, 
and we can just do it over there. (Indicating.) 
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MR. KERRIGAN: What did you say? 


14 MR. BIERSTEKER: It's identical to 

15 the one in the other room, which does, so. 

16 MR. KERRIGAN: Okay. 

17 Q. (By Mr. Silfen) Now, let me ask you a 

18 hypothetical to illustrate what we're talking 

19 about. And I'll go through the legs of this 

20 hypothetical kind of slowly so you can get it in 

21 mind. 

22 Let's say that the company lied in 

23 1969 about the risks of smoking, understanding that 

24 you would place that at a different time. For 
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purposes of the hypothetical let's say that. 

Okay? 

A. Okay. 

Q. And let's say that we want to put the 
State in the position it would have been in but for 
the company's lie in 1969. 

A. Okay. I assume that then that any other 
conduct by the company that might have been 
injurious is not to change. 

Q. I don't understand what you mean, but I'm 
trying to restrict this very narrowly, so I'm not 
suggesting that this hypothetical reflects the 
reality of the company's conduct. I'm just trying 
to isolate a situation so we can get the theory. 
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A. I guess what I'm asking for is that 
should I assume that not only did the manufacturer 
engage in fraud starting on January 1st, 1969, but 
I'm not sure what I am to assume about any other 
tortious conduct of the manufacturer. 

Q. That's it. That's the one tortious 
conduct. That's what I meant about trying to 
narrow this and trying to get an idea of how the 
theory works. 

Now, so far the company lied in 1969 
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about the risks of smoking, and I'm presenting you, 
the modeler, with the problem. We want to put the 
State in the position it would have been in but for 
the company's lie. This is the but-for concept you 
yourself mentioned a moment ago. 

Now, let's say there was only one 
smoker in the world going into 1969. Okay? You 
with me? 

A. Yes. 

Q. And he's Medicaid-eligible. All right? 

A. Yes. 

Q. He kept smoking through 1969 because of 
the company's lie. Okay? 

A. Okay. 

Q. And he died of lung cancer in 1970 at a 
cost of $100 that was paid by Medicaid. With me so 
far? 
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18 A. That's part of the hypothetical. 

19 Q. Yes. 

20 A. Okay. 

21 Q. Now, let's suppose that statistically, 

22 given his age and all the other characteristics, if 

23 the company had not lied in 1969 and if he had in 

24 fact quit smoking in 1969, he would have died of 
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1 heart disease in 1971 for a cost of $100 also paid 

2 by Medicaid. Are you with me so far? 

3 A. Yes. 

4 Q. Okay. How much do we have to give the 

5 State to put it in the position it would have been 

6 in but for the company's lie? 

7 MR. KERRIGAN: Object to the form of 

8 the question. You can answer it as best you can. 

9 A. Well, I'll do the best I can, because I 

10 think it may require my making legal judgments. 

11 But based on instructions about methods of 

12 calculation of damages that I've received from 

13 counsel - 

14 Q. I don't want to know anything counsel 

15 told you. I'm not supposed to hear it. You are 

16 the modeler. I want you to tell me how you would 

17 model that and what the answer would be. 

18 A. All right. Well, I will not tell you 

19 what counsel has instructed me then and I will just 
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20 tell you how I would do it. 

21 Q. That's good. 

22 A. I would say that had that individual been 

23 insured and covered by Medicaid in the year in 

24 which he or she incurred the one-hundred-dollar 
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1 injury and had that person brought a legal action 

2 against the manufacturer in 1970, assuming that was 

3 the year of injury, for $100, that that individual 

4 should recover $100 in 1969 currency. And that had 

5 that individual been in court and had defendants 

6 made the argument that but for our injury this 

7 individual would have lived and spent money later, 

8 that that individual's — that argument would have 

9 been thrown out of court in 1970. 

10 Q. Well, I think you've given me the legal 

11 opinion, but that doesn't matter. This lawsuit is 

12 in 1972. Now answer the question. 

13 A. Even if it's in 1972 and the claim 

14 occurred in — the injury occurred in 1971, under 

15 my conception of damages that would be $100 

16 appropriately discounted, and that is because I 

17 would not entertain the death effect of smoking or 

18 the mortality enhanced — I'm sorry — the 

19 longevity enhancing effect of - 

20 Q. I'm not interested in the social - 

21 MR. SCHLESINGER: Did you finish 

22 your answer? 
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THE WITNESS: No. 

Q. I'm really am sorry. I was quite sure 


ROBERT H. LANGE COMPANY, INC. 
617-523-1874 


125 


you finished. 

A. Maybe I should back up. You asked me 
what my opinion would be, and my opinion is in fact 
based on what I understand proper economic analysis 
of the law to be. And if you interpret that to 
mean good or bad social policy, so be it. 

Q. Well, I think I tried to put into the 
hypothetical the issue that I wanted you as the 
modeler to address. And the issue I wanted you to 
address was this: Given our hypothetical in 1972 
how much money would you have to give the State to 
put it in the position it would have been in but 
for the company's lie? That's the question you are 
answering. What is the answer? 

MR. KERRIGAN: Object to the form of 
the question, but go ahead and answer. 

A. I believe that if we do not consider 
discounting between 1971 — 1970, '71 or '72 that 
the State should recover $100. 

Q. Now, do you want to explain to me how 
that puts the State in the position it would have 
been in but for the company's lie? 

A. The mathematical analysis that I believe 
you wish to entertain in would have two 
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components. 

The first component would be the 
injury of $100 associated with the lung cancer 
caused by the company's lying. Your question 
implicitly suggests that we should subtract from it 
the discounted value of the $100 that this 
hypothetical person would have spent many years 
later. 

Q. Well, in the hypothetical it's one year 
later. 

A. Oh, I'm sorry. One year later. 

Q. Right. 

A. Under such a calculation that would give 
the manufacturer the benefit of having caused the 
person's death, which I do not believe is an 
appropriate way of calculating damages nor do I 
think it would be considered appropriate economics 
or social policy. 

Q. Now, if the company had not lied, all 
right, what would the State's Medicaid costs have 
been for this person? 

A. In the year in question under the 
analysis the State's costs would have been zero as 
you've assumed. I assume that's what you mean. 

ROBERT H. LANGE COMPANY, INC. 
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1 Q. What would the State's costs have been up 

2 to 1972? 

3 A. In the subsequent year the State would 

4 have incurred a cost of a hundred dollars in 

5 relation to heart disease. 

6 Q. So isn't the only difference caused by 

7 the State's lie — by the company's lie, excuse me, 

8 isn't the only difference caused by the company's 

9 lie that the State incurred the cost one year 

10 earlier? 

11 A. If one is to consider as legitimate the 

12 death effect of smoking, yes. 

13 Q. If you give the State $100, okay, are 

14 they now in the position they would have been but 

15 for the company's lie? 

16 A. I'm not sure that I can answer the 

17 question that you've posed any better than I 

18 answered the last one, so let me clarify. 

19 I would calculate the damages as 

20 $100 because I would not subtract from the damages 

21 any benefit so-called accrued because the product 

22 killed the person. 

23 Q. Why do you call it a benefit accrued? 

24 The question we're asking is what position would 
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the State have been in in 1972 had there been no 
lie. Okay. Isn't there. Dr. Harris, as an 
economist only one way for you to calculate that 
and that is to figure out how many dollars the 
State would be out of pocket in 1972 had the 
company not lied? 

A. If all that's being done is to make a 
mechanical mathematical calculation of the time at 
which an expenditure occurred and the mathematical 
calculation was not being applied for a specific 
purpose, then one could do anything one wants, 
including subtracting off the $100 that the State 
later spent. But if the purpose of the calculation 
is to assess damages, then I would not give the 
manufacturer a one-hundred-dollar benefit for 
having caused a product that killed a person 
prematurely. 

Q. Dr. Harris, the question is if the 
purpose is to assess damages in order to put the 
State in the position it would have been in in 1972 
but for the company's conduct isn't there only one 
way to do that calculation and that is to determine 
what the State's net fiscal position would have 
been in 1972? 
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I'm not asking you whether it's 
proper or thoughtful or warm or cold. I'm asking 
you what amount of money do you have to give the 
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State in 1972 to put them in the position they 
would have been in but for the company's conduct. 

A. Well, your reference to the phrases 
"warm" and "cold" signals that you've read over my 
Congressional testimony in 1993. 

Q. Of course I have. 

A. And I believe that you're essentially 
asking me the same question you just asked in 
somewhat different language, and I'm not sure that 
I can elaborate on my answer any further. 

Q. Now, the issue that we're discussing has 
of course come up before and it's been a source of 
some discussion between you and other economists, 
isn't that correct? 

A. Not in the context of damages, but in the 
context of such issues as the so-called social 
costs of smoking or in the computation of the 
so-called optimal cigarette tax. 

Q. You know, that's an interesting point. 
When you've formulated your position before on this 
it has been in the context of tax policy 
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essentially, hasn't it? 

A. Not entirely, but that was one of the 
areas of policy. 

Q. Well, in the other hypothetical you've 
given is that, for instance, we wouldn't forego 
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6 breast cancer research because we worry that people 

7 might live longer. That would be in the context of 

8 pure research? 

9 A. I believe that what you're saying is 

10 correct, but let me rephrase it as to say that our 

11 society engages in actions which prolong lives, and 

12 that in the case of breast cancer most women with 

13 — get breast cancer after they pass their working 

14 ages, but that when, to my knowledge when our 

15 society makes a decision to engage in breast cancer 

16 research it does not assume that there would have 

17 been a benefit in foregone Medicare or Medicaid 

18 costs had the people died earlier. 

19 Q. But, Doctor, isn't there a difference 

20 between the question about whether to do research 

21 and the question of how you put a plaintiff in the 

22 position that they would have been in but for 

23 conduct? Aren't those different questions? 

24 A. Well, they certainly are different 
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1 questions. As to whether the but-for test, as you 

2 have phrased it, is the proper test, that I'm not 

3 sure. 

4 Q. Okay. And let's take the context of tax 

5 policy. The issue is whether a proper user tax 

6 should take into account a difference in life span, 

7 is that correct? 

8 A. The issue phrased by some economists is 
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that when smokers die earlier they do not receive 
certain Social Security annuities. At least 
according to the economists that imposes a cost on 
those who continue to live. I'm not sure I agree 
with that. In fact, I do not agree with that 
position. But in the area of optimal taxation the 
central issue empirically is whether one should 
consider and how much one should consider the fact 
that deaths caused by smoking lower Social Security 
payments. 

Q. I understand. But actually what I was 
getting at is that in, the idea of an optimal tax 
would be to, for the product to pay its way. At 
least some people would put it that way, correct? 

A. Some people would put it that way. 

Q. Right. And, but even there we're talking 
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about tax policy, and as I've understood your 
argument and the appeal, the real appeal of your 
argument is that our tax policy ought to be, to 
take into account such things as shorter life 
span? That's been your argument, right? 

A. One element of my argument has been that 
a product that causes premature death should not be 
given an explicit benefit for having caused the 
death, and in doing so I have tried to bring to 
bear certain other examples where our society 
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11 certainly doesn't apply, applies a similar standard 

12 and, for example, when our society decides to 

13 engage in research that would benefit elderly 

14 people it does not explicitly debit the cost to 

15 Social Security for keeping them alive. 

16 Q. We talked about the research issue a 

17 moment ago. I wanted to focus on the tax issue. 

18 On the tax issue again we're talking about a 

19 question of the Government's policy and what it's 

20 going to take into account in deciding what the, 

21 what a tax should be. 

22 A. I think the same argument applies. At 

23 the time I testified Senator Moynihan had proposed 

24 a tax on ammunition, which would be another example 
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1 of what some economists would call a user fee or 

2 some kind of corrective tax, and no economist 

3 testified at any of those hearings that had bullets 

4 or ammunition been more expensive and, therefore, 

5 had certain people not been killed that we, 

6 therefore, should subtract from that the additional 

7 medical expenses those survivors would make when 

8 they became 80. 

9 Q. And that's what I'm — that's exactly 

10 what I'm saying to you. You make arguments 

11 relating to what the Government's tax policy should 

12 be. But I ask you again, in that context the 

13 question is not how much money you have to give a 
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14 plaintiff in order to put him in the position he 

15 would have been in but for the defendant's conduct, 

16 that's not the question, is it? 

17 A. It certainly, tax policy may involve 

18 different concepts than assessment of damages, 

19 although I should qualify that by saying that it is 

20 my understanding that current settlement talks 

21 between manufacturers contemplate the use of tax 

22 instruments to compensate for past damages. 

23 Accordingly, in the broadest sense the line between 

24 taxes and damage estimation is certainly not 
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1 sharp. 

2 Q. Let's talk for a minute about the 

3 position of other economists on this issue. 

4 MR. KERRIGAN: Counsel, before you 

5 get started on that, we got two or three minutes 

6 for the Judge. Are you starting a new area? I'm 

7 saying we're going to get interrupted to call the 

8 Judge. 

9 MR. SILFEN: No, no. Go ahead. 

10 MR. KERRIGAN: It doesn't bother me 

11 if you want to go - 

12 MR. SILFEN: Go ahead, make the 

13 call. 

14 MR. KERRIGAN: I don't want to make 

15 the call. 
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MR. GARNICK: I'll be happy to make 
the call, but it's not 3 o'clock yet, is it? 

MR. SILFEN: No, it's 7 minutes of. 

MR. GARNICK: He told us at 3 and 
I'm not inclined to call him before that. 

Q. (By Mr. Silfen) Now, this debate among 
economists or disagreement among economists in the 
context of cigarette tax policy was written up in 
an article in 1995. You know what I'm talking 
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about? 

A. Well, I don't know if I'd call it a 
disagreement or a debate, but I do remember that 
Ken Warner had submitted an article to the Journal 
Of Tobacco Control in which he summarized the 
meeting that occurred at Harvard sometime earlier 
that year. 

Q. Well, but the signatories of this special 
communication are not just Ken Warner. 

MR. SILFEN: Let me mark this as an 
exhibit, the next Harris exhibit. 

(Exhibit No. 3 marked 
for identification.) 

MR. SILFEN: It's an article titled, 
"Criteria for determining an optimal cigarette 
tax: the economist's perspective," and it's 

reprinted from Tobacco Control, winter of 1995. 

Q. And so I will hand Dr. Harris Harris 


http://legacy.library.ucsfSdurtiel/*at|dC6^ , a®/pcfridustrydocuments.ucsf.edu/docs/rgxd0001 



19 

20 
21 
22 

23 

24 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


No. 3, and I take it you're familiar with this 
article? 

A. Yes. 

Q. And you referred to it as being notes of 
a meeting by Ken Warner, but actually it is 
authored by Ken Warner, Frank Chaloupka, Philip 
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Cook, Willard Manning, Joseph Newhouse, Tom 
Novotny, Tom Schelling and Joy Townsend. Do you 
see that? 

A. Yes, those are the listed authors. 

Q. And they are all economists? 

A. Well, Tom Novotny somewhere in this text 
said that he wasn't and that's correct. 

Q. In fact, Tom Novotny is the fellow who 
you advised David Burns would be a good person to 
critique the Miller model? 

A. Correct. 

Q. And Willard Manning is the economist who 
we've spoken of earlier. You used his work to 
apparently derive some of your "r" values, 
correct? 

A. Correct. 

Q. And Newhouse is his co-author? 

A. Joe Newhouse is, that's right. 

Q. And Ken Warner is a co-reviewer with you 
of the Len Miller model? 
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A. 


Correct. 


22 Q. And is it not correct too that all of 

23 these economists joined in expressing an opinion in 

24 this article from which you dissented? 
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1 A. Some reluctantly, others not reluctantly, 

2 but all listed did join and sign that. 

3 Q. All right. And there's a footnote that 

4 indicates that — I'm looking at the last footnote 

5 on the paper. It says in effect, and I'm sure 

6 you'll straighten me out, but I don't want to read 

7 the whole thing, it says that the purpose of the 

8 article was to, quote, employ the traditional 

9 tenets of the economics profession, close quote, 

10 and then it, quote again. Dr. Jeffrey Harris also 

11 participated in the meeting from which this article 

12 is derived. Because Dr. Harris has some 

13 fundamental disagreements with the traditional 

14 economic perspective, as expressed in this report, 

15 he did not wish to participate in the paper as an 

16 author. We are indebted to him for his helpful 

17 comments during the meeting and on a draft of this 

18 paper. That's the end of the quote. You're 

19 familiar of course with - 

20 A. Yes. 

21 Q. Okay. And could you tell me what it was 

22 that was the nature of your disagreement with Ken 

23 Warner, Frank Chaloupka, Philip Cook, Willard 
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Manning, Joseph Newhouse, Thomas Novotny, Thomas 
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Schelling and Joy Townsend? 

MR. KERRIGAN: Counsel, I'm going to 
object to the form of the question as being asked 
in that it asks the witness why he disagrees with 
the expert opinions of other witnesses. With that 
objection, you may answer the question as best you 
can. 

Q. What was the nature of the, of your 
dissent? 

A. Well, I had a rather lengthy exchange 
with Ken Warner because I felt that his writeup did 
not reflect the substance of the discussions as 
they actually — did not accurately reflect or 
completely reflect the substance of the discussions 
as they occurred at Harvard which Ken had tried to 
summarize in the manuscript. 

I had a number of objections to many 
phrases, even passing observations, and not just to 
the fundamental tenets. 

At one point Ken proposed to add a 
footnote that he thought might satisfy my 
objections, and that footnote is in part reflected 
in the footnote on the bottom of Page, looks like 
385 of the original, starting with the words, "A 
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public health perspective." 

Without enumerating all of the 
line-by-line objections to individual statements in 
the text, I felt that the footnote itself was not 
adequate to embody my own concerns. I did not 
think that what he called the traditional economic 
perspective accurately characterized modern 
economics as it should be practiced. And finally, 
rather than delaying submission or publication of 
the paper, we agreed that I would withdraw from 
authorship. 

MR. SILFEN: We're going to adjourn 
for a moment. The lawyers may call. 

(Discussion off the record.) 

(Speakerphone call with 
Special Master Rutter.) 

MR. GARNICK: We've come to an 


impasse. 


Let me identify the people who are 
here. For the defendants there's Tom Silfen and 
Peter Biersteker. Representing plaintiffs are Bob 
Kerrigan and Mr. Schlesinger. As well as of course 
the court reporter. The witness is out of the 
room. 
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As I said, we apologize for 
bothering you on this issue, but we have run into 
an impasse, and let me try to describe it very 
briefly and then let my partner Tom Silfen, who is 
the person actually taking the deposition, take 
over and with a little more detail. 

This is an expert deposition of one 
of the plaintiffs' statistical experts, one of 
their if not — one of their chief, if not their 
chief modelers, and the issue that has arisen is 
whether they have complied with the Court's order 
of April 8th. 

And Judge Cohen on April 8th entered 
an order setting out in some considerable detail 
the materials and the information that the 
plaintiffs had to produce by April 15th to then 
allow defendants ample time by June 15th to take 
the depositions, to study the information, to 
understand the models and to understand all the 
statistics, to depose these people once having had 
a chance to become fully informed as to the bases 
of their opinions. 

The order itself, it's an agreed 
order, was the subject of considerable debate, and 
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I just want to read you parts of this order because 
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I think it forms the basis of the dispute. 

The Court required the plaintiffs no 
later than April 15th, 1997 to, quote, produce to 
defendants the following information regarding the 
expected testimony of plaintiffs' statistical 
damage experts. And then a bunch of experts are 
named, including Dr. Harris, who is the deponent 
here today. 

"a." is. Final and complete damage 
estimates. And I won't read all of this, but there 
are a few of these things that I think are 
pertinent to the argument. Final and complete 
damage estimates. Data used to estimate damages, 
"c.," and this is an important one. Formulas 
and computer programs used to estimate damages, 
"d.," Sufficient technical information to enable 
defendants to understand and to use the data, 
summary data, formulas, and computer codes or 
computer programs used to estimate damages. And 
then. Any sensitivity analysis or tests of the 
validity, reliability, or statistical significance 
of plaintiffs' damage estimates. 

And the point here is that the 
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information that the plaintiffs had to produce goes 
beyond their work papers. 

For example, if the plaintiffs' 
experts had a formula in their heads and applied 
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the formula, well, in connection with the April 
15th production they had to write down the 
formula. They had to produce to us essentially all 
the formulas, all of the bases for their 
conclusions in this case. And I think that was the 
— those were the ground rules coming in. 

We had a big debate about whether we 
would get two months before we had to depose these 
people so we would be adequately informed. Judge 
Cohen ruled that we're entitled to this two-month 
period. 

We came to the deposition today and 
we found that a critical part of the formulas and 
of the underlying statistical analyses was not 
produced to us, and they offered to produce it to 
us for the first time today. 

We objected to this and we proposed 
that, instead of bothering the Court, we'll just 
resolve this by delaying the second day, 
rescheduling the second day of the deponent's 
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deposition until after we have had a chance to 
review and to study the material that was not 
produced to us, and that because some time was 
wasted today going over — asking questions and 
getting answers that would be unnecessary or at 
least would be different if we had the materials. 
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7 we would then get one extra hour on that 

8 rescheduled second day of deposition. 

9 That's it in a nutshell, but let me 

10 turn the floor over to Tom Silfen, who is actually 

11 taking the deposition, and he can add a lot more 

12 specificity to my generalities. 

13 MR. SILFEN: All right. Judge. I am 

14 Tom Silfen. I've not appeared in Florida before, 

15 but I have been actually handling the depositions 

16 of plaintiffs' experts on the damage model here and 

17 in the other states as well. 

18 And this is a — Murray suggests a 

19 specificity. If we get too specific, none of us 

20 are going to understand this, but that's part of 

21 the problem. 

22 The bottom line here is that 

23 although I've been at this now for many months, I 

24 can tell you that if we have to continue tomorrow 
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1 and try to cover what I now know is the situation, 

2 I really won't be able to do it, and here is why in 

3 a real, real short nutshell. 

4 From Dr. Harris on April 15th we got 

5 four pieces of paper, and the four — they're of 

6 different lengths, these pieces of paper. They 

7 present different pieces of a formula that he used 

8 to calculate the amount of money that the tobacco 

9 companies owe the State. And I don't think it's 
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10 exaggerating to say this is kind of the heart of 

11 the matter. 

12 Piece Of Paper No. 1 is some 15 

13 pages long with charts and printouts. And Piece Of 

14 Paper No. 2 is 24 pages long with charts and 

15 printouts. And Piece Of Paper No. 3 is nine pages 

16 long with charts and printouts. Each of those 

17 three pieces of papers is what you might call a 

18 subordinate clause. 

19 The one that counts is a two-page 

20 piece of paper that's entitled. Estimates of 

21 Smoking-Attributable Medicaid Expenditures in 

22 Florida, and in that two-page piece of paper 

23 Dr. Harris sets forth the key elements of this 

24 formula, which is the percentage by which smokers 
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1 outspend nonsmokers for Medicaid. In other words, 

2 smokers, as he says it, spend 10 to 20 percent 

3 more. 

4 Now, let me read you the whole 

5 opinion on this point. "Based on my review of the 

6 published and recently presented literature, it is 

7 my opinion that, on average, a person who has ever 

8 smoked cigarettes spends 10 to 20 percent more on 

9 health care services than a nonsmoker as a result 

10 of his or her smoking." 

11 Now, there is no additional detail 
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in these two pages explaining how that was done. 

And I will tell you what I told everybody here 
today is that I, based on the other three pieces of 
papers I got with their elaborate calculations I 
assumed that this is exactly what it says it was, 
"Based on my review of the published and recently 
presented literature, it is my opinion." I did not 
believe that there were going to be calculations 
and formula. 

When we asked Dr. Harris how he did 
this he told us that he had actually examined 13 
articles, which he listed for me, and from each 
article he had derived data which he says in a 
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number of cases, and I don't know how many, but I 
suspect most, is not data or results that I can get 
on the face of the article. 

I believe he said I have no doubt 
that it was subject to interpretation and 
derivation. He derived a formula. He derived 
data. He interpreted it. And from each of these 
articles he worked out some excess percentage of 
payments by smokers. Then he put them all together 
and he concluded what we see here. It is my opinion 
that, on average, a person who has ever smoked 
spends 10 to 20 percent more than a nonsmoker. 

Now, the situation I think we face 
now — oh, I should say that Dr. Harris said that 
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15 he did some, made some notations before April 15th 

16 when he gave us this report, but that after April 

17 15th he put it together in a piece of paper which I 

18 gather explains his formula and gives us the 

19 numbers. 

20 The situation we're in now is that 

21 if I have to spend the rest of my deposition, day 

22 and a half, going through these 13 articles and 

23 asking him how he did it and trying to figure out, 

24 even if I could do that, I'd have to take it back 
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to, and assuming he gives us this piece of paper, 
I'm going to have to take it back to our experts 
and figure it out. 

We're really in a position where 
we're going to — we face some substantial 
prejudice. I just don't know how much. And what I 
would, what I think is fair is to let us finish our 
day here today, give us this paper, give us a 
little time, we come back and take our day and do 
this right. 

Mr. Garnick wanted to add something. 
MR. GARNICK: Judge, we're not 
seeking sanctions here. We're not seeking to move 
our dates for when we have to designate experts. 

We are seeking only that we reschedule the second 
day of the deposition and that we get one extra 
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17 hour, just one extra hour, to make up for the time 

18 lost today. 

19 Let me also add this point, and this 

20 will be the last point, because I know Mr. Kerrigan 

21 is ready to talk. This expert is a unique expert 

22 in cases before, in other smoking and health 

23 cases. He is a very difficult expert to depose. 

24 Let me just read, just so you get a 
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1 sense of what is going on here, there was a 

2 proceeding in Canada, R.J. McDonald versus the 

3 Attorney General of Canada, in which Dr. Jeffrey 

4 Harris testified on behalf of Canada, and this, 

5 you know, the Court made these observations of 

6 Dr. Harris. And all my point is is that for him, 

7 more than any other expert, we need time to be 

8 prepared to cross-examine this expert. 

9 This is what the Canadian Court 

10 said: In an attempt to establish a correlation 

11 between advertising bands and consumption, the 

12 AGC, Attorney General Canada, called Dr. Harris 

13 as a witness. It should be pointed out that he 

14 was retained by the AGC as an expert for the 

15 purposes of this trial. This witness struck the 

16 Court as extremely intelligent and very skilled 

17 in the manipulation of ideas and statistics. 

18 Unfortunately, he did not demonstrate the 

19 scientific objectivity that the Court is entitled 
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to expect from an expert witness of his stature. 

He often evaded troublesome questions in giving 
evidence. It was often only on close and rigorous 
cross-examination by counsel for applicants that 
complete answers were obtained, and frequently his 
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answers were self-justifications, end quote. 

This decision was appealed — was 
affirmed by the Canadian Supreme Court. The point 
here is simply that for this witness perhaps more 
than for any other witness in the case on an issue 
that's the most difficult issue more than any other 
issue in the case we need to be adequately prepared 
to cross-examine this person and to depose this 
person. 

Judge Cohen recognized that by 
giving us two months. I think the plaintiffs have 
kind of robbed us of this. I'm not saying they did 
it intentionally, but that's the effect. And we 
need the extra time. I think all we're talking 
about is a week or 10 days or something along those 
lines. Bob. 

SPECIAL MASTER RUTTER: Okay. 

MR. KERRIGAN: Good afternoon, your 
Honor. My name is Bob Kerrigan. I've not been 
before you. I'm here with Mr. Schlesinger today. 

Let me by way of background say to 
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you that I am here on the third day of consecutive 
days of depositions of our damage experts that were 
scheduled back to back. We flew up late last 
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night, we arrived today, and we're in the middle of 
this deposition today. 

They quoted a portion of 

Dr. Harris's disclosure to you. They claim that 
they have no idea what this formula is, that it is 
a mystery to them, that they have never heard of it 
before. 

But it is disclosed on the very same 
document that they just read to you, and I would 
like to now quote that, if I might. "In 
mathematical symbols, let "r" denote the ratio of 
smoker's to nonsmoker's spending. Let "p" denote 
the proportion of person who have ever smoked. 

Then the proportion of all spending attributable to 
smoking is given by this formula." Now, the 
formula is stated in literally the paragraph below 
the paragraph that Mr. Garnick read to you. 

On Page 2 that formula is applied to 
Florida Medicaid expenditures in great detail. The 
formula produces exact figures on the damages in 
the Florida case. 

In addition to the multiple 
disclosures that counsel has just read to you, I 
would also like to point out to the Court that we 
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provided by a Colorado tape which is a backup tape 
of the computer data including all computer 
programs that were written in five different 
languages and 2.5 roughly gigabytes of data from 
all of the survey data that Dr. Harris relied 
upon. 

He has testified today that his 
testimony is based on exactly what this report 
says, his review of the published and recently 
presented literature. And he reached the 
conclusion, a really rather simple conclusion, your 
Honor, that the smoker costs in health care is from 
$1.10 to $1.30. 

Now, by way of history, the lawyer 
taking this deposition took Dr. Harris's deposition 
10 years ago. Dr. Harris's testimony given today 
is essentially the same as the testimony he gave 
before the United States Congress in 1993 applying 
exactly the same methodology. 

The 13 articles that Dr. Harris read 
to them that he could recall does not include all 
of the many articles in the literature that could 
arguably support his position. He is not relying 
on any one article. We will not produce in our 
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case-in-chief any one article. We are not going to 
produce individual calculations from any one 
article. His testimony is going to be precisely 
what is in this disclosure. No greater. No less. 

We expected that in 

cross-examination since they've known of these 
articles and others that they would simply confront 
him with the articles, cross-examine him on the 
basis that he'd reached the conclusions that he 
reached. 

Your Honor, to be as candid as 
possible, this is a red herring. They spent two 
and a half hours this morning, which you, of course 
you can't see, you don't have this testimony before 
you, but I'm telling you as an officer of the Court 
it was not related to the Florida litigation. It 
was totally to undermine the Mississippi lawsuit. 
All the questions dealt with the Mississippi 
lawsuit on a witness that won't even testify in the 
Florida case. So it isn't like we're up here being 
stalled by something Dr. Harris has done. 

We offered with no quid pro quo, no 
exchange, no anything, to give them this paper that 
he made some notes on around or after the April 
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15th disclosure where he made some individual 
calculations if they wanted it and they could use 
it to cross-examine him. 

They went into orbit saying they 
didn't have this and it was this terrible 
disadvantage and now they're totally unprepared to 
take the deposition, when we're not relying on that 
anyway, nor is Dr. Harris. We simply said we'd 
make it available to them. 

I further offered to wait until the 
conclusion of two days of this examination to see 
if they could get what they wanted and allow them 
to renew this at the end of two days. But they 
wanted to have this brought before you now. 

It is spurious. It is a waste of 
time. It is a total red herring on the issue that 
they should be addressing, and they need to get off 
the Mississippi lawsuit and start asking him 
questions about his Florida testimony. And we have 
made a huge disclosure. Nothing has changed from 
this report. Not one iota. 

MR. SILFEN: Your Honor - 

MR. SCHLESINGER: Wait, wait. Since 
you've had two people argue it, both from the same 
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firm, I'd like to augment that. 

Your Honor, this is Sheldon 
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Schlesinger. The witness has testified for the 
record that had his deposition been taken on April 
the 15th, which is the date of the report, his 
opinions would have been the same as they are 
today; that nothing that he has done subsequent to 
that report has changed the report in any way or 
changed his opinions. 

We're here. We've put the time 
aside. We're prepared to go forth with this 
deposition. This deposition is set for today and 
for tomorrow, and there's no reason to knock that 
time out from under us at this point. 

MR. SILFEN: Your Honor, this is Tom 
Silfen, and I think there's one thing that probably 
maybe only I and the witness really understand, and 
that is that that formula that Mr. Kerrigan 
referred to is not — that's the formula by which 
you figure out the amount of money that the 
companies owe once you know the percentage that 
smokers pay extra. 

Let me say it again. There's a 
formula that says if you know the extra percentage 

ROBERT H. LANGE COMPANY, INC. 

617-523-1874 


155 

that smokers pay for health care costs, then you 
can use this formula. Okay. So this formula 
that's on the bottom of the page isn't the issue. 

The question is how did Dr. Harris 
get that percentage. Okay. And he told me that he 


http://legacy.library.ucsfSdurtiel/*at|dC6^ , a®/pcfridustrydocuments.ucsf.edu/docs/rgxd0001 



6 got that percentage by going through at least 13 

7 articles, taking data from those articles that was 

8 not clear on the face, and deriving a percentage. 

9 He did say that for one of those articles he used 

10 the same formula he used on the bottom, but he told 

11 me that he used different formulas for different 

12 articles. 

13 Now, here's my practical problem. 

14 Now that I know this, I can eat up 50 percent of my 

15 deposition time going through 13 articles asking 

16 him how he did it, and that is going to — that is 

17 going to eat up the whole time. 

18 What we should get is his paper that 

19 tells me how he did it. Then I can look at the 

20 articles and I can have my experts look at the 

21 articles and I can come back here and take a 

22 sensible deposition. That's the heart of the 

23 problem. 

24 MR. GARNICK: Your Honor, let me 
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1 also go back to the Court's order. I don't think 

2 it matters what piece of paper was in existence on 

3 April 15th. They were not supposed to just produce 

4 to us those pieces of paper that were in 

5 existence. They were required by this order to 

6 create sufficient pieces of paper to adequately 

7 inform us as to how Dr. Harris derived his 
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8 opinions, and whether he created this opinion — 

9 this piece of paper before April 15th or after 

10 April 15th, whether his opinions have changed or 

11 not, we're not arguing his opinions have changed. 

12 We're arguing that we did not get a 

13 sufficient collection of paper so that to 

14 adequately inform us as to the basis of 

15 Dr. Harris's testimony in violation of the Court's 

16 order. 

17 Again, all we're suggesting as a 

18 remedy is to reschedule the second day and give us 

19 a de minimis additional time of one hour so that we 

20 can be put whole. We should not be punished 

21 because they did not provide us with the material 

22 that they were under an obligation to provide. 

23 MR. SCHLESINGER: Judge Rutter, that 

24 is, simply doesn't hold any weight. They have a 
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1 typewritten report that sets forth the formula and 

2 that sets forth the figures that are derived from 

3 that formula and had that report in their hands on 

4 April the 15th. If there was anything deficient 

5 about it they didn't seek to complain about it. 

6 They're only doing that now. The order was 

7 complied with. The deposition is started. The 

8 deposition should go forward. It should be 

9 completed. 

10 This Court now is at a disadvantage 
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11 to make a determination in this regard until you 

12 have a completed record of a completed deposition 

13 and all documentation so that, if there's any 

14 validity to what they have to say, a review of the 

15 record will bear that out and the Court can act 

16 accordingly once being armed with that record. 

17 MR. GARNICK: Well, Judge, we 

18 shouldn't have to have the choice. This is an 

19 incredibly important case. We shouldn't have to 

20 have the Hobson's choice of either going forward, 

21 not knowing if we're going to get additional days 

22 and having to, as Mr. Silfen talked about, going 

23 through 13 articles because we're not sure how it's 

24 all going to come out, or to hope that we're going 
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1 to get additional time at the end and not go 

2 through those 13 articles and then be prejudiced 

3 thereby. We shouldn't have to face that choice. 

4 SPECIAL MASTER RUTTER: Let me ask 

5 this one question. I need to conclude this thing. 

6 What is the harm done as far as the plaintiff is 

7 concerned if the deposition doesn't go forward 

8 tomorrow? 

9 MR. SCHLESINGER: The harm done is 

10 that we're here, your Honor. The witness is 

11 prepared to go forward with this thing. We've made 

12 the arrangements to come up here, and there's no 
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13 valid reason not to go forward with it or we're 

14 prejudiced if they don't go forward with it. 

15 The Court can't make a determination 

16 in this regard from the argument that you've heard 

17 simply because they say that they're not satisfied 

18 with the material that they have. If they weren't 

19 satisfied with the material that they had they 

20 could have asked for other material. 

21 But we're here now. We've started a 

22 deposition. We're prepared to go forward with the 

23 deposition. We're prepared to give them the 

24 answers to the questions that they ask. 
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1 If then thereafter there's some 

2 problem, a determination can be made. But to tell 

3 us now go home and tell the witness to go home is 

4 unfair, your Honor, and doesn't solve the problem. 

5 It just leaves you with the problem to be resolved 

6 at a future date. This problem can be solved at 

7 this time with a record that this Court will have 

8 to review. 

9 And that's what should be done. 

10 A record should be made, a deposition should be 

11 taken, and if indeed there is an indication that a 

12 problem was had, that problem could be dealt with. 

13 But the problem can't be dealt with with this Court 

14 knowing as little about what's involved as it does 

15 at this point. The Court is at a disadvantage. 
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MR. GARNICK: Judge, they're seeking 
over 45 billion dollars in this case. This should 
not be a trial by ambush. They're surprised. They 
don't even know how much they're seeking. They're 
seeking — they estimate future damages out to the 
year 2025. They're seeking treble damages. 

They're seeking over 45 billion dollars in this 
case, and the only problem that they're saying is 
that we're all here. 
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Meanwhile, if we go forward — I'll 
be done in just a minute. If we go forward we're 
talking about a trial by ambush because we won't 
know going forward how to spend our time. We'll 
have to guess. We'll have to take our chances. 

And that's an awful lot to ask us to do in a case 
like this. 

MR. SCHLESINGER: Judge, we're at a 
— you know, this amount of money that they're 
talking about doesn't come as a surprise to them. 
And this amount of money certainly doesn't form a 
predicate for this argument. 

They have three lawyers up here. 
They're prepared to interrogate this witness. This 
witness is no stranger to them. His opinions are 
no stranger to them. They've had his opinions in a 
written report for all of this time and had no 
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18 complaint about the report or the formulas or the 

19 adequacy of the information that they got to 

20 support that report. 

21 Most respectfully, your Honor, we 

22 wish to go forward with this deposition. If from 

23 the record of this deposition some future relief 

24 has to be afforded, then there's time to do it 
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1 then. But we shouldn't all have to pack up our 

2 bags and go home at this point. 

3 MR. GARNICK: Judge, last thing. 

4 It's our motion. We didn't even have notice that 

5 there was a formula that was being used that we 

6 didn't have. That was the problem. 

7 And, finally, we do have three 

8 lawyers here representing I think 13 defendants, 

9 and I think that's pretty good for us to have only 

10 three lawyers here. So if that was meant to be 

11 any kind of a criticism, I think three lawyers 

12 representing 13 defendants is a record certainly in 

13 this case. 

14 SPECIAL MASTER RUTTER: Well, my 

15 major concern here is, you know, I like to try to 

16 accommodate people as best I can. My major concern 

17 is, though, that I really don't have a record per 

18 se, you know, and I'm not saying anyone is not 

19 telling it the way it is. I'm just saying that I 

20 don't have a real good record to go on. I don't 


http://legacy.library.ucsfSdurtiel/*at|dC6^ , a®/pcfridustrydocuments.ucsf.edu/docs/rgxd0001 



21 

22 

23 

24 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


have the time and you probably don't have the time 
to, you know, to make a better record really at 
this point. 

I am going to go ahead and have the 
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deposition go forward. You know, I will also 
indicate that, you know, it probably wouldn't take 
a great showing of some problem on the part of the 
defendants to allow some extra time in a continued 
deposition, but I don't have — I think we ought to 
go forward. Let's see where we are. 

You know, perhaps everything will 
work its way through on the deposition. If it 
doesn't, you can reiterate this motion and say — 
you know, the burden, you know, may not be as — 
may not be all that great to give a little extra 
time, but I can tell better, you know, when I see 
what the record might be, if in fact we need to get 
to that stage. 

MR. SCHLESINGER: Thank you, your 
Honor. Appreciate the time you've afforded this 
matter and we're grateful that you helped us 
resolve it. 

SPECIAL MASTER RUTTER: And, you 
know, I hope we get to work it out. If not, you 
know, I guess we'll take it up again soon. 

MR. GARNICK: Okay. Thank you, your 
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Honor. 


SPECIAL MASTER RUTTER: All right. 
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Thank you. 

(End of speakerphone call 
with Special Master Rutter.) 

(Recess.) 

(Mr. Garnick not present 
in the room.) 

JEFFREY E. HARRIS, M.D., Ph.D. RESUMED, 
DIRECT EXAMINATION, CONTINUED 
Q. (By Mr. Silfen) Okay. In the articles 
that we were looking at when we broke, which is, 
was Harris Exhibit 3, am I correct that the signers 
of this article agreed that based on traditional 
economics, and I'm quoting from a paragraph on what 
shows up here is kind of fax numbered 5 of the 
article, that the signers of the article agreed 
that from a traditional economic perspective 
smokers should receive a credit for their Social 
Security savings? It's in the paragraph that 
begins, "This response confuses two separate 
issues." It's in the second full paragraph on the 
right column. 

A. I'm sorry, I'm looking at Text Page 382 
on the upper left. And I see a paragraph starting 
with the phrase, "This response confuses two 
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1 separate issues." 

2 Q. Right. 

3 A. Perhaps then you could direct me to the 

4 line of questioning - 

5 Q. It's actually the second-to-the-last 

6 sentence that begins, "As long as" - 

7 A. I see the phrase, "this purely fiscal 

8 perspective." I don't see the phrase, "traditional 

9 economic approach." 

10 Q. I was knitting together the, what I 

11 perceived to be the thrust of that last footnote, 

12 but why don't we put it this way: Was it the 

13 agreement of the signers of this that from a purely 

14 fiscal perspective smokers should receive a credit 

15 for their Social Security savings? 

16 MR. KERRIGAN: Object to the form of 

17 the question. 

18 A. Well, as a factual matter that no one can 

19 dispute, the statement at least out of context is, 

20 "from this purely fiscal perspective smokers 

21 should receive a 'credit' for" — with quotes 

22 around credit — "for their social security 

23 savings." And then from the purely factual 

24 perspective the listed authors signed the article. 
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I can recall Ken working hard to 
insert the phrase, "purely fiscal perspective." 
Nonetheless, I still disagreed even with the narrow 
characterization and, therefore, did not sign the 
article. 

As to whether the signers agreed 
with this particular paragraph or just went along 
in general, they'd have to speak for themselves. 

Q. Well, you dissented. Did anyone else 
dissent? 

A. It's my understanding that many of the 
others felt uncomfortable about some paragraphs, 
but decided to sign anyway, but I don't pretend to 
speak for them. 

MR. SILFEN: Okay. Let me mark as 
the next Harris exhibit an article that looks like 
he wrote in 1986. 

(Exhibit No. 4 marked 
for identification.) 

MR. SILFEN: Harris Exhibit 4 is an 
article titled. Biomedical Research And 
Development: Measuring The Returns On Investment. 

Q. I'm going to direct your attention to 
Page 202. Oh, but first I assume you can identify 
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this as an article that you wrote? 
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2 


A. 


Well, I did write an article with this 


3 title. But it appears that this was published in a 

4 particular volume. I don't think I've seen the 

5 whole volume. So the best I can do is just accept 

6 on the faith that this was the article. 

7 Q. Okay. Thank you. On the bottom of 

8 Page 202 in the paragraph that carries over to 

9 203 you make the following statement, "The 

10 cost-of-illness approach needs to be applied 

11 carefully. Spending on medical care itself 

12 generates income. Reduction in disease rates will 

13 cause certain resources to be diverted from the 

14 health care sector to other uses. If those 

15 resources earned more in the health care sector 

16 than in their next best use, then the loss in 

17 profits due to reduced demand should be subtracted 

18 from the other benefits of disease reduction." Do 

19 you see that? 

20 A. I see it, yes. 

21 Q. What did you mean? 

22 A. I don't remember exactly. I'd have to 

23 think about this. 

24 Well, here's what I think I meant. 
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1 In economics the value of resources will equal 

2 their opportunity cost plus any rent that's 

3 generated because of exclusive access to scarce 
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resources or skills or market conditions. 

Accordingly, if a reduced demand for 
medical care meant that an individual no longer 
would be a doctor but instead became a lawyer, for 
example, but that the person had exclusive skills 
that allow that person to be more productive as a 
doctor, then moving the individual to the next best 
use wouldn't result in a loss. 

Put differently, if the providers of 
health care resources earned special rents on 
access to special skills, then moving them to other 
sources of income would not necessarily result in 
the same net profit. 

Q. Now, but the point is that in determining 
the benefit of reduction in disease rate it says 
here that you should subtract the considerations 
you were talking about whether people will earn the 
same rent in their next best job. Isn't that what 
it says? 

A. That's right. If there was — if someone 
cured cancer, then — and some smart individual no 
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longer had the advantage of having to do or work on 
cancer research, he may not be as productive let's 
say at work because he doesn't have the same 
knowledge he can apply as a lawyer. 

Q. And that should be subtracted from the 
benefits in disease reduction? 
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Once you've cured cancer then there would 


7 A. 

8 not be any special advantage to those individuals 

9 who had special knowledge in cancer research. 

10 Q. But, Dr. Harris, you know this paragraph 

11 doesn't talk about the cure of cancer. It says the 

12 benefits in disease reduction, reduction in disease 

13 rates. 

14 A. As far as I can tell, I was talking about 

15 the fact that there may be some resources in the 

16 health care sector that accrue special benefits 

17 because they're in the health care sector. Hence, 

18 their value or use in other sectors would not be as 

19 great. If disease rates went down that special 

20 value would have to be subtracted. 

21 Put differently, if — well, perhaps 

22 I need to clarify what the word "rent" means. 

23 There are certain people who can play basketball, 

24 but they may not necessarily be as good in other 

ROBERT H. LANGE COMPANY, INC. 
617-523-1874 

169 

1 sports. If basketball were to fall out of favor 

2 and would no longer be a national professional 

3 sport, then the loss in productivity would have to 

4 reflect the fact that the individual's resources 

5 would earn less in their next best use. 

6 Q. And you're saying that moving people out 

7 of their present job and the costs involved in that 

8 should be taken into account and subtracted from 
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9 the benefits of disease reduction? 

10 A. If their next best job or next best use 

11 does not fully reflect the rents that they 

12 attained, they could have attained in the health 

13 care section, in the health care sector. 

14 Q. Now, let's look at the part of your 

15 report. Dr. Harris, on the Medicaid expenditures in 

16 Florida. Do you have that in front of you? 

17 Medicaid expenditures in Florida. It's part of 

18 your April 15th, 1997 report. 

19 A. My April 15th disclosure had four 

20 elements, but unfortunately I just have three in 

21 front of me. But I think you're right. I just 

22 don't have it. 

23 MR. KERRIGAN: You didn't bring that 

24 with you, did you? 
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MR. BIERSTEKER: It was part of the 

exhibit. 

Q. It was part of the exhibit. I'm sure you 
looked at it at the beginning if you recall. 

A. It was part of the exhibit. I just don't 
see it in front of me. 

(Discussion off the record.) 

Q. Okay. Do I understand correctly that 
your purpose here was to accumulate all of the 
State's spending in connection with its Medicaid 
services? 
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A. Yes, in a manner that would make the 
HCFA, H-C-F-A, dash 64 reports consistent with the 
claims extract file. 

Q. Did the design here allow for the 
elimination of any part of the State's Medicaid 
spending or does it include every dollar spent on 
Medicaid? 

A. As elaborated in this document entitled 
Medicaid Expenditures in Florida, certain 
categories of spending were excluded from the 
HCFA-64 report because they appeared to be 
duplicative spending or it was my instruction that 
they not be included. 
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Q. Did you do any of these calculations? 

A. I made some computations that as far as I 
can tell are reflected accurately in this report. 

Also, I relied upon computations 
that were provided to me by Mr. Roberson. By and 
large much of this is a reiteration or recasting of 
computations made by Dr. Roberson in Florida, but 
there's some cases where I did make some 
calculations. 

To give an example, on Page 8, 
Appendix 3, I explained how I took the spreadsheets 
provided by Dr. Roberson and then performed some 
summary calculations that are elaborated there. 
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14 Q. Is there any other calculation that 

15 appears in this report that you did? 

16 A. There's similar such calculations 

17 elsewhere. For example, in the same appendix the 

18 calculations of the percentages and the allocation 

19 of the disproportionate share payments in Appendix 

20 4 . 

21 Beyond that, beyond these summary 

22 calculations as explained in the appendices, the 

23 fundamental raw numbers come from Dr. Roberson or 

24 Roberson's spreadsheets. 
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Q. Now, I believe we agreed that your 
purpose here was to capture all of the State's 
spending in connection with its Medicaid services 
except for duplicative items and except for some 
elements that you were directed to exclude. Have I 

said that - 

A. Correct. 

Q. What elements were you directed to 
exclude? 

A. Well, I did the best that I could to 
elaborate on those within the text of this 
document. 

Q. I do see that and you are correct. It 
does state it here. As I understand it, the only 
elements that are excluded here are vendor 
payments, retroactive payments, third-party 
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17 liability, probate and prior quarter reductions. 

18 A. I'd have to review this in detail, but it 

19 looks like — let's see. I see a discussion of 

20 vendor payments only on Page 5. 

21 Q. Correct. And if you look on the prior 

22 page you'll see retroactive payments. 

23 A. I'm not sure I can answer your question 

24 any better than to refer you to this explanation. 
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1 Q. Okay. Well, let the record reflect I 

2 read this and I tried to match up what was, 

3 appeared on Page 4, Dr. Harris, in the 

4 reconciliation with what appears on Page — well, 

5 Page 7. Okay. And the omissions that I could find 

6 were vendor payments, retroactive payments, 

7 third-party liability, probate and prior quarter 

8 reductions. I take it that, while you can't affirm 

9 that, you don't disagree with that? 

10 A. No, correct. 

11 Q. Now, what was the rationale — I see it 

12 stated here, so I shouldn't ask you about the what 

13 the rationale was. 

14 But why don't you tell me, what do 

15 you understand is the basis for excluding 

16 third-party liability? It appears on the very last 

17 paragraph on Page 5. 

18 A. During the process of formulating 
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estimates of smoking-attributable costs I made a 
recommendation to counsel that if the claims 
extract file was to be relied upon at all then the 
results of the claims extract analysis should be 
square dollar for dollar with the amount reported 
in the quarterly HCFA-64 statements. 
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Accordingly, as I understand it, 

Mr. Kerrigan met with Dr. Roberson and other 
accounting officials in State government, and for 
each category in this reconciliation made a 
specific direction as to which were to be included 
and excluded. 

In the case of third-party 
liability, it was my understanding that 

Mr. Kerrigan's rationale - 

MR. SILFEN: Now, while your 
rationale may be simply stated in this report and 
so you don't care, and I don't want to be the 
keeper of your privilege, but I also don't want 

anyone accusing me of eliciting - 

MR. KERRIGAN: I agree. I have no 
objection to him going into that. 

Q. Go ahead. 

A. In this case I asked Mr. Kerrigan for 
direction, legal direction as to what categories of 
spending in the reconciliation should or should not 
be included. 
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22 MR. KERRIGAN: Counsel, do you 

23 construe this not to be a general waiver of that, I 

24 trust? 
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1 MR. SILFEN: I'm not sure what to 

2 say. As your lawyer I might direct you that you 

3 should tell him to be — to not go beyond what he's 

4 already said on Page 5 here. 

5 MR. KERRIGAN: I have no objection 

6 if he goes beyond it so long as it's not a general 

7 waiver of the proposition that what we have 

8 discussed in terms of trial strategy would not be 

9 subject to discovery. I think he's halfway along 

10 the line here, so - 

11 MR. SCHLESINGER: I wouldn't have 

12 him go any further, though. Bob. 

13 MR. KERRIGAN: You've been 

14 instructed to confine your testimony to the 

15 disclosures you've made in the report and not the 

16 basis upon which counsel may have discussed those 

17 disclosures with you. Okay. 

18 MR. SILFEN: Remember my kindness 

19 next time you're making representations to the 

20 Court. 

21 MR. KERRIGAN: If you promise not to 

22 tell the Judge you're the only one that knows 

23 what's going on. 
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24 MR. GARNICK: Plaintiffs take the 
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1 position that conversations they've had with 

2 testifying experts aren't privileged? 

3 MR. KERRIGAN: Well, it's an accord 

4 that we have followed from the beginning of 

5 litigation. Do you want to challenge that? 

6 MR. GARNICK: I'm just questioning. 

7 I'm not challenging anything. I just want to make 

8 sure I understand what's going on. 

9 MR. SCHLESINGER: If you want to 

10 challenge anything, go off the record. Counsel. If 

11 you want to take his deposition, send him down. 

12 Don't question - 

13 MR. SILFEN: Hey, Shelly, cool it. 

14 Come on. 

15 MR. GARNICK: I'm just clarifying 

16 what the position is when someone instructs a 

17 witness not to - 

18 MR. SILFEN: I don't want to lose my 

19 deposition time. I apologize for getting us off on 

20 the wrong foot. 

21 Q. (By Mr. Silfen) In any event, the result 

22 was that third-party liability, which is, I take 

23 it, means recoveries by the State of Medicaid 

24 payments that were found to be the responsibility 

ROBERT H. LANGE COMPANY, INC. 
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of other persons. Do you have a different 
understanding? 

A. Well, specifically it would be the 
responsibility of other insurance companies in a 
case in which there was double coverage for a 
particular claim. 

Q. Okay. And there's also, legal judgments 
here is another excluded category, special judgment 
papers? 

Well, let's skip over that if you 
don't know what it is, and just let me ask you, as 
an economic principle don't you — do you think 
that the State's total Medicaid payments should be 
reduced by moneys that they recover from other 
insurance companies? 

A. If one is doing a current account on the 
current year and if the recoveries represent those 
in the distant past, one might argue that that is 
inappropriate. I cannot take a strong position on 
it one way or the other and, therefore, asked for 
guidance in that matter. 

Q. Okay. On Page 6 we see that Dr. Roberson 
took this total amount of dollars with the 
exceptions we've talked about and classified it by 
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1 age, sex, type of service rendered and diagnosis. 

2 Do you see that? It's the last paragraph. 

3 A. Dr. Roberson was able to make the 

4 classification for expenditures that were attached 

5 to a specific claim otherwise known as in the 

6 aggregate the claims extract file. 

7 Q. Right. And the diagnosis that was coded 

8 by Dr. Roberson was the one that was on the billing 

9 statement? 

10 I'm reading right from the statement 

11 here. Dr. Harris. The diagnosis that was encoded 

12 on the vendor's billing statement. 

13 A. That's correct. 

14 Q. Okay. Now, let me ask you this: What 

15 we've established here is that you have totaled up 

16 all of the State's Medicaid payments with the 

17 exceptions that we described, correct? 

18 A. Correct. 

19 Q. And to the extent that any diagnosis was 

20 recorded it was the diagnosis taken off the 

21 vendor's billing statement by Dr. Roberson, am I 

22 correct? 

23 A. Correct. 

24 Q. Okay. So I take it that it is also 
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1 correct that you did not do anything to reduce or 

2 adjust this total dollar number for the possibility 
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that some of these payments were induced by 
Medicaid fraud? 

A. Well, I think there was a separate 
category for fraud in the HCFA-64. 

Q. I don't see it. 

A. That might be because that it was zero 
for the years in question. 

Q. But you did not do any adjustment, 
correct, to these numbers for Medicaid fraud? 

A. I don't know if such an adjustment was 
necessary, but I certainly did not. 

Q. Okay. Nor did you do any adjustment for 
the possibility that some of the diagnoses recorded 
on the vendor's billing statement might have been 
wrong? 

A. No, I did not. 

Q. And nor did you make any adjustment to 
this total dollar amount for the possibility that 
some of the treatments for which the State paid 
were inappropriate? 

A. If I thought that were necessary — 
whether or not I thought it were necessary, no, I 
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did not. 

Q. Okay. Now, let's look at your sheet of 
paper on which you record prevalence. And this is 
a part of your April 15th report and it is part of 
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Harris Exhibit 1. And it is titled. Prevalence of 
Cigarette Smoking Among Low-Income Adults in 
Florida. And do you see that? 

A. Yes, I do. 

Q. Okay. And I take it that your purpose 
here in this calculation — and, by the way, you 
did this calculation, didn't you? 

A. I didn't generate the raw survey data 
from which it came, but I made the calculations 
based on this survey data and the computer programs 
contained in the appendices to this document I 
wrote. 

Q. Okay. And what we're talking about, 
appendix, is Appendix — actually, we have four 
appendices, don't we? Seven appendices. Seven 
appendices, and they're about 19 pages long and 
they contain computer printouts reflecting how you 
did the calculation of the prevalence of smoking in 
Florida, is that correct? 

A. Correct. 
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Q. Okay. And you set out here the data sets 
that you used to do that calculation, is that 
true? 

A. Correct. 

Q. And I take it that what you were trying 
to do was not just get prevalence of smoking in 
Florida, but also to get a prevalence number that 
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would reflect as best you could a Medicaid 


9 population? 

10 A. Correct. 

11 Q. Okay. And why didn't you just check the 

12 smoking prevalence in a Medicaid population? 

13 A. The only large-scale survey data sources 

14 that I knew of which had sufficient data to 

15 estimate State-specific prevalences were the two 

16 listed in this document, namely the BRFSS and the 

17 TUS. In neither of the two was a specific variable 

18 for Medicaid user eligibility listed. 

19 Q. Well, in other places you've used the 

20 tobacco use supplement, haven't you, from the 

21 current population survey? 

22 A. I used the tobacco use supplement 

23 specifically in this calculation. 

24 Q. Do you know if in the current population 
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1 survey that was the broader survey from which the 

2 tobacco use supplement was drawn that you had data 

3 on a Medicaid population? 

4 A. I don't recall a specific identifier for 

5 Medicaid eligibility in the CPS. 

6 Q. How about NMES? 

7 A. I entertained that possibility, but I did 

8 not know whether the NMES database had a sufficient 

9 number of subjects to make reliable estimates for 
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10 individual states. 

11 Q. Well, let's assume that it didn't. 

12 Wouldn't you have been, had a more reliable measure 

13 of smoking in a Medicaid population by simply using 

14 a Medicaid population even if it wasn't all drawn 

15 from Florida? 

16 A. I didn't hear the last end of your - 

17 Q. Even if it wasn't all drawn from 

18 Florida. 

19 A. I can't give you a pat answer on that. 

20 Q. Is it your view that a national survey 

21 can't be used for Florida because Florida is too 

22 special? 

23 A. No, that's not my view. 

24 Q. Then why wouldn't you have used the NMES 
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Medicaid people? 

A. I'd have to look at again what the 
Medicaid variables were in NMES and whether they 
could be reliably used to estimate prevalence, but 
I certainly wouldn't exclude that that's a possible 
source of data. 

Q. Now, when you, you do all your 
calculating and you conclude after doing confidence 
intervals and two data sets that the best estimate 
is that for low-income adults 50 percent of the 
population has ever smoked and 50 percent of the 
population has never smoked, that's what you come 
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up with, right? 


14 A. Correct. 

15 Q. And that's what we get for — that's the 

16 result of the seven appendices, right? 

17 A. Yes, with a confidence interval around 

18 the 50 percent. 

19 Q. Now, is low income the only defining 

20 characteristic of a Medicaid population? 

21 A. No. 

22 Q. Did someone tell you that the only 

23 defining characteristic you would use would be low 

24 income? 
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A. No. 

Q. Why did you pick that one defining 
characteristic and no other? 

A. At the time that I began this inquiry I 
had available to me the results of Dr. Lynch and 
Hopkins' analysis of the BRFSS data in which they 
had decided to estimate the prevalence of smoking 
among Medicaid eligibles using only the low-income 
criterion. 

My first task was to attempt to 
reproduce their calculations using the BRFSS. 

My second thought was then to 
examine the sensitivity of their results or any 
results if I were to try to use the same definition 
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of Medicaid eligibility on another population or 
that is another database. 

As to whether one could more 
precisely or reliably focus on Medicaid eligibles 
with other variables in these two data sets, I 
don't know. 

Q. You're pretty much an expert on smoker 
demographics, aren't you? 

A. Yes. 

Q. So you know that low income is a, 
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generally a marker for higher prevalence? 

A. Correct. 

Q. Okay. But you also know that women in 
some periods are a marker for lower prevalence? 

A. In some age groups, yes. 

Q. And in fact — and older women are a 
marker for lower prevalence? 

A. Correct. 

Q. And you know that in some populations in 
some surveys blacks are a marker for lower 
prevalence? You've recorded that too, if we dig 
out your 19 — whichever chapter that was in the 
Surgeon General's report. 

A. It must be true in some populations. 

It's not true all over the place. 

Q. Right. And Hispanics too, correct? 
Hispanics definitely? That's a lower prevalence 
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group? 
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A. 

Certainly Hispanic women 

, yes. 



20 

Q. 

And we 

know that Florida 

Medicaid 

has a 

21 

lot of 

blacks, a 

lot of Hispanics, 

a lot 

of 

women, 

22 

right? 






23 

A. 

Well, 

I can't say what " 

a lot" 

means, but 

24 

I'm certain that 

it has Hispanics, 

blacks 

and 
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1 women. 

2 Q. Okay. So we'll leave the record speak 

3 for itself on the population distribution, which it 

4 will. 

5 So what you did is you picked one 

6 characteristic which is a marker for high 

7 prevalence and didn't use other characteristic of 

8 the Medicaid population which we agree at least in 

9 some surveys are a marker for lower prevalence? 

10 A. Well, I wouldn't be that strong about it, 

11 but I would certainly entertain the possibility 

12 that you would make a more refined estimate of the 

13 prevalence among Medicaid eligibles using variables 

14 other than income. 

15 Q. Okay. Now, in your calculation of 

16 smoke-attributable expense you told me that the 

17 only variables were the "r" and the "p," right? 

18 That's "r" and "p." "s" is the outcome? "r" and 

19 "p" are the variables? 
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A. Yes. In the calculation that I made on 
the document entitled Estimates of 
Smoking-Attributable Medicaid Expenditures, 
specifically in reference to adults. 

Q. And the "r" all comes — all your "r's" 
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come from national samples; none of them are 
Florida and none of them are Medicaid. Right? 

A. Well, they're not all national samples 
and they do include Medicaid. 

Q. Well, there are some Medicaid people in 
some samples, but you have no "r" that is derived 
from any, strictly from a Medicaid population, 
correct? 

A. Not from any study in the literature that 
I reviewed. 

Q. And you have no "r" that is derived 
strictly from a Florida population either? 

A. Correct. 

Q. And with respect to your "p," which is 
the prevalence, the only adjustment that you've 
made to reflect a Medicaid population is the one we 
described here which is low income, right? 

A. Correct. 

Q. Okay. Let's take a look at, finally at 
your testimony before Congress in 1993. 

MR. SILFEN: Which we'll mark as 
Exhibit whatever it is. 
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Q. Now, in this you were doing a study of 
national health care costs, right? 

A. I'm not sure this is my Congressional 
testimony. 

Q. It's the only one I have. 

MR. KERRIGAN: Counsel, that looks 
— excuse me for a second. That looks like 
something off the Internet, like a summary, because 
I've seen that testimony before, but I haven't seen 
it in that form. 

Q. I'm sure it's not in that form, and if 
there's something in there that doesn't jibe with 
what you said I'm sure you'll tell us. 

A. I'm just not sure that this is either the 
text of my remarks or my included or prepared 
remarks that may include press releases or 
commentary by other persons. 

Q. I have a very bottom-line question, and 
if what I'm going to ask you doesn't jibe with what 
you remember, then we'll be done with it. 

On what's numbered here as Page 191 

at the top — 

A. Yes. 

Q. — you say. Current and former smokers. 
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1 cigarette smokers together represent half of all 

2 adults? 

3 A. I see that on Note 3. 

4 Q. Do you remember using that as your "p" in 

5 the calculation you did? 

6 A. Yes, I do. 

7 Q. So when you were doing a national 

8 population you used exactly the same split, 50/50, 

9 right? 

10 A. Correct. 

11 Q. So in fact there's nothing in your 

12 calculation that you did for the Medicaid 

13 population that is distinct to a Medicaid 

14 population, is there? Nothing at all? 

15 A. Oh, that's not true. 

16 Q. What is? 

17 A. Well, I happened to use low income as 

18 what I thought was the best single criterion for 

19 distinguishing the Medicaid population in Florida. 

20 That it turned out the estimate for 

21 Florida low-income adults happened to be virtually 

22 the same as for all U.S. adults in another year and 

23 another survey is a coincidence, but the fact that 

24 two numbers measured by different methods and for 
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1 different purposes happen to be equal does not mean 

2 that the numbers were derived by the same method. 

3 Q. Yes, but it does raise this possibility, 

4 doesn't it, that the other numbers that we talked 

5 about and that you agreed might be appropriate to 

6 examine, women, age of women, blacks, Hispanics, 

7 might well make a difference? 

8 A. I would agree with the proposition that 

9 if one could accurately use other indicators in the 

10 survey to refine the estimate of the "p" for 

11 Florida Medicaid — for the Florida Medicaid 

12 population that it would be appropriate to do so. 

13 I don't think the concordance 

14 between the two "p" values really is informative on 

15 that end. It could be that the overall prevalence 

16 among all Florida adults is higher or lower than 

17 the national value, but that when one looks at 

18 low-income Florida result — adults it happens to 

19 match exactly the national value. 

20 Q. Let's look at the last piece of your 

21 study, which is titled. Calculation of the 

22 Proportion of Medical Spending on Respiratory 

23 Conditions. I take it that you did this 

24 calculation? 
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1 


A. 


Yes, I did. 


2 Q. And you've attached here an appendix of 

3 computer codes and calculations that is 11 pages 

4 long? 

5 A. Well, it's — I did all the calculations 

6 in the whole thing. 

7 Q. Well, but I'm talking about the appendix, 

8 which is just all calculations and computer 

9 programs is 11 pages, is that correct? 

10 A. Yes, it's 11 pages. 

11 Q. And in Part 2 of this calculation of this 

12 portion of your study you actually do your 

13 calculation of the portion of low-income children's 

14 medical spending attributable to maternal smoking. 

15 Do you see that? 

16 A. Yes, I see Proportion of Low-Income 

17 Children's Medical Spending On Respiratory 

18 Conditions That Is Attributable To Their Mothers' 

19 Current Smoking. 

20 Q. And what you did here is you told me here 

21 that you had used a particular article by Stoddard 

22 and Gray, is that correct? 

23 A. That's correct. 

24 Q. And then you told me the percentages and 
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1 the data from that article that you were going to 

2 use for your calculation, right? You told me how 

3 Stoddard and Gray defined medical expense for 
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children's respiratory health. 

A. I see my problem. I'm sorry for 
hesitating. I didn't tell you those things. I 
wrote them in the report. But I guess they've — 
you're just using that loosely to mean that you as 
the reader were informed about that. 

Q. Yes. Why didn't you just tell me that 
you'd reviewed the literature and it was your view 
that the number was somewhere between 10 and 30 
percent? 

You don't have to answer that 

question. 

You made a decision somewhere along 
the line that in your analysis you would include in 
the medical expenditures you were studying all 
costs incurred by the State of Florida, not costs 
for smoking-related diseases, correct? 

A. I think that's correct, but let me phrase 
it more precisely. In an analysis of health care 
costs attributable to smoking I would not confine 
those costs solely to heart disease, emphysema and 
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lung cancer, and in general the costs attributable 
to smoking may include expenditures incurred by 
patients who have no primary diagnosis of any 
established smoking-related condition. 

Q. Now, a lot of people who have worked in 
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this field have done it that way, by limiting the 
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analysis to smoking-related conditions, isn't that 
correct? I'm not looking now for your view of 
whether they're right or wrong. 

A. Well, I think that Gerry Oster's papers 
— book limited it to smoking-specific 
conditions. 

That some of the papers by Rice and 
the Hodgson group also looked at three broad 
categories of cardiovascular, neoplastic and 
circulatory diseases. 

Also, although the Manning group did 
look at all spending, they also did separate 
analyses among a group of smoking-specific 
diagnoses. 

Likewise, the Stoddard, 
S-T-O-D-D-A-R-D, and Gray article focuses on 
diagnoses among young children that are specific to 
respiratory conditions. 
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1 Q. I take it then that there are in the 

2 dollars that you have taken into account dollars 

3 spent on cirrhosis? 

4 A. Please repeat the question. I wasn't 

5 sure I got that. 

6 Q. In the Medicaid expenditures that you've 

7 been studying there will be dollars spent on 

8 cirrhosis? 
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A. Correct. 

Q. Now, what in your analysis avoids 
attributing some or all of those cirrhosis dollars 
to smoking? 

A. That question contains the presumption 
that one should avoid attributing any of those 
dollars. I'm not sure that presumption is correct. 

Q. I think it's a fair comment. Now, does 

smoking cause cirrhosis? 

A. Cirrhosis can be caused by various 
insults to the liver. Smoking would not be the 
primary cause, but in both the medical literature 
and in my own clinical experience diseases caused 
by smoking can complicate the course of cirrhosis. 

Q. Let's assume that there's a very high 
correlation between smoking and heavy drinking. 
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Okay. You and I know that that is true. 

A. I disagree. 

Q. Really? Well, I can show you your 
language that says smokers drink more. 

MR. KERRIGAN: Just a second. 
Counsel. I object to the form of the question. 

That's okay in terms of saying what he said, but 
that was not the question that you just asked him. 
And I think if you're going to ask him. This is 
what you said, just appropriately you should say. 
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Is this what you said. 

Q. You better enlighten me. Are you saying 
smokers don't drink more or smokers are not heavy 
drinkers or what? 

A. I'm sorry for all the interruptions, but 
my understanding of the question was is that there 
was a very high correlation between heavy smoking 
and heavy drinking. 

Q. And that is what I said. 

A. At least the recent data that I have seen 
suggests that the strength of that correlation may 
not be as strong. And although there may be some 
positive correlation, whether it has any 
significance for economic or clinical studies is 
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unclear to me at this point. 

Q. Well, there could be lots of reasons, but 

I want to pursue your first reason. I take it, 
let's assume there is a correlation between smoking 
and drinking. I'm sure you agree with me. 

A. Well, for example, in the paper by 
Feldman and Dowd, they ran correlations of smoking 
against drinking, seat belt use, exercise, and in 
general those correlations were quite low. I think 
the largest correlation may have been plus or 
minus .1. 

Q. With any of them? 

A. With any of them, that's right. But I 
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14 can accept your hypothetical. 

15 Q. But that's not — you wrote the words in 

16 the Surgeon General's report. Smoking is associated 

17 with alcohol use, sedentary behavior, and what 

18 else? I can't remember. 

19 A. Well, I do recall relying on a survey 

20 from the National Health Interview Survey that 

21 looked at the, at smoking in relation to other 

22 health habits. But looking at the overall 

23 literature since my writing I'm not sure that the 

24 correlation turns out to be anywhere near as high 
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as was once thought. 

Q. Well, you just pointed out to me that you 
take a survey in 1995 and you may not get the same 
result as a survey in 1985. I haven't seen the 
data you're talking about. But isn't it entirely 
possible that the statements that you wrote in 19 
— well, when did you write the demographic 

chapter? Was it '79 or - 

A. '79 or '80 probably. 

Q. That the statements you wrote in '79, '80 

were right and that whatever you're reading now is 
right too? 

A. That's correct. 

Q. Now, let's assume that the correlation 
you saw in '79, '80 is correct. Is it — and we 
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know what that means. If there's a correlation, 
then if you study only smoking you are going to 
attribute some of the effect of that other factor 
to smoking, correct? 

A. Not necessarily, but it's possible. 

Q. Right. Now, did I understand you to say 
that, for instance, in the case of cirrhosis that's 
okay, that you're not bothered by that? 

A. I'm not bothered — quite apart from your 
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hypothetical, as a matter of my own opinion I don't 
see the evidence that alcohol is an important 
confounding factor in the analysis of 
smoking-attributable costs when viewing the 
literature as a whole. 

Q. Well, I really would be interested in 
talking about that, but we're having a time problem 
and so let's - 

A. Well, all I can say is that some of the 
evidence that I'm relying upon is contained in the 
articles that I mentioned earlier in the deposition 
and — for example, I'm relying on the fact that in 
the Feldman and Dowd article there is a poor 
correlation between or an almost none. 

Q. I thought you meant something much 
earlier. I'm sorry. 

A. Also, some of the studies that I looked 
at specifically controlled for alcohol use and 
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19 still found smoking-attributable expenses that were 

20 comparable to the studies that did not control for 

21 alcohol use. 

22 Q. What studies controlled for alcohol use? 

23 A. In, I believe the Manning study did. I'd 

24 stand corrected if it didn't. 
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1 Also, I believe the Vogt, V-O-G-T, 

2 Schweitzer study did, but I stand corrected if I'm 

3 wrong. 

4 In addition, one of the Millman and 

5 Roberson studies in fact showed that heavy alcohol 

6 use was actually related to much lower health care 

7 utilization than no alcohol use. And I believe 

8 that there is a basis for that. 

9 Q. So as a physician you tell them to go 

10 drink? 

11 A. No. I've written in a book in 1993 that 

12 you cannot use alcohol as medicine even though it 

13 is true that heavy alcohol use may have 

14 coincidentally some salutary effects. 

15 Q. I actually am trying to get to a 

16 principle and I'm less concerned with the 

17 specifics. You've also said that smoking is 

18 correlated with higher rates of suicide, accidents 

19 and violence. You remember that? 

20 A. Well, I don't remember saying that, and 
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I'm not sure now based on everything I know that 
the correlation is strong. 

Q. Well, but, again, back within the 
Cipollone report you left suicide, accidents and 
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violence out. Do you recall that? 

A. No, I don't remember. 

Q. Okay. 

MR. KERRIGAN: Counsel, it's been 
about an hour and 10 minutes. I'm just saying for 
the court reporter it's pretty tough stuff going 
all day. Maybe five minutes? Would you mind doing 
that? 

MR. SILFEN: Take your break. Bob. 

MR. KERRIGAN: It's not so much for 
me. Bob. It's for the accuracy of what you're 
doing. 

MR. SILFEN: Take your break. 

MR. KERRIGAN: I'm not planning on 
leaving. I just thought the court reporter would 
appreciate five minutes. 

MR. SILFEN: Look, I'm — you can go 

off the record. 

(Discussion off the record.) 

(Recess.) 

Q. (By Mr. Silfen) Now, the formula that 
you, into which you plugged your "r" and your "p" 
is the plain old attributable risk formula, right? 
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literature that goes way back. 

Q. And it goes back to the Lilienfeld 
event. 

MR. SILFEN: Lilienfeld. 

THE WITNESS: L-I-L-I-E-N-F-E-L-D. 

Q. He called it I think the maximum 
proportion that could be attributed to the exposure 
being studied. Do you recall that? 

A. No. 

Q. Okay. Now, the attributable risk formula 
— let me put it this way. In the attributable 
risk formula the two samples being examined I 
assume are not to differ materially in any respect, 
isn't that true? 

A. True. 

Q. And obviously you would tell me it is 
tautological, but I'm going to say it anyway. That 
if they do differ in any material respect then the 
formula would get an answer that is incorrect? 

A. That might be incorrect, yes. 

Q. Now, the formula does, also does not take 
into account interactions, what we commonly would 
call synergy, is that correct? 

A. Not in its simplest form, no. 
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Q. You used its simplest form, right? 

A. That's correct. 

Q. Let's see if we can agree on an example 
of that. I think you wrote in the '89 report that 
there were 13,000 radon deaths. Do you recall 
this? 

A. Well, I recall writing about radon deaths 
from — not radon deaths, but deaths from lung 
cancer that the EPA had attributed in a report to 
radon — 

Q. Right. 

A. — residential exposure. 

Q. If this hypothetical gets beyond what you 
remember I'll get out the report and we'll look at 
it together. But it was 13,000, I'm sorry, I 
understand, 13,000 lung cancer deaths attributable 
to radon? 

A. I don't remember the number. We'd have 
to look at the report. Maybe that's the right 
thing to do. 

Q. Okay. I have here the 1989 Surgeon 
General's report Reducing The Health Consequences 
Of Smoking, and it's Chapter 3 in which you wrote 
about changes in smoking-attributable mortality. 
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1 You do recall that? 

2 A. Yes. 

3 Q. Okay. And I'm going to give it to you 

4 and ask you to look at Page 125. I may or may not 

5 mark it, but I don't want to take the time. 

6 A. Do you want to mark this? I don't want 

7 to violate any procedure here. 

8 Q. No, I said I may mark it later, but it 

9 probably won't be necessary. This is a very, very 

10 public document. 

11 A. Okay. I'm looking at Page 125 of my 

12 chapter in the 1989 Surgeon General's report. 

13 Q. Right, and you see that paragraph that 

14 begins. When there are multiple causative agents? 

15 A. Yes, I do. 

16 Q. Okay. And you see the sentence which 

17 gives the example of the effect of interaction on 

18 attribution, and you seen the sentence that begins, 

19 When X and Y act synergistically some portion of 

20 the total risk attributable to X will reflect the 

21 combined contribution of X and Y? 

22 A. Yes, I see that. 

23 Q. Okay. I'm going to translate that into 

24 terms of say tobacco and diet. Okay? And I'm to 
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1 assume for purposes of this that tobacco and diet 
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2 interact synergistically. Do you understand? 

3 A. I understand. 

4 Q. Okay. And so we would get a sentence 

5 that goes like this: When tobacco and diet act 

6 synergistically some portion of the total risk 

7 attributable to tobacco will reflect the combined 

8 contribution of tobacco and diet. Do I have that 

9 correct? 

10 A. Yes, you do. I think that would be an 

11 apt translation under that hypothetical. 

12 Q. Okay. Do bad diet and tobacco act — 

13 interact to make health worse than either one 

14 alone? 

15 A. I would say yes, they do interact to make 

16 health worse than either alone, but whether they 

17 interact to make health care spending higher I'm 

18 not sure. 

19 Q. So in fact the translation, as you put 

20 it, that I just said is a correct translation of 

21 what would happen if you tried to measure, use the 

22 attributable risk formula to measure the effect of 

23 tobacco on mortality, isn't that true? 

24 A. It would apply to the attributable risk 
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1 calculation for any end point if in fact there were 

2 a synergistic interaction between X and Y, but 

3 whether as a matter of fact, rather than 

4 hypothetical, smoking and diet interact in the 
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5 production of excess health consequences is 

6 something I would be less certain of. 

7 Maybe I should have my answer read 

8 back to make sure it made sense. Would that be all 

9 right? 

10 MR. BIERSTEKER: Actually — we can 

11 go off the record. 

12 (Discussion off the record.) 

13 THE WITNESS: If it's permissible, 

14 if I could just hear my answer read back, make sure 

15 that I gave an accurate answer. 

16 (Answer read.) 

17 THE WITNESS: I meant excess health 

18 spending. 

19 Q. Because I take it you agree that diet and 

20 tobacco do interact to cause adverse health 

21 consequences? 

22 A. To the extent that diet influences 

23 cholesterol levels and blood lipid metabolism and 

24 that smoking and high cholesterol can affect the 
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1 progression of cardiovascular diseases 

2 synergistically, the answer is yes. 

3 Q. Well, let's try my example and see if we 

4 can make this concept clear to the layman. You 

5 ready? 

6 In the rest of this paragraph you 
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7 say that radon has recently been estimated to 

8 account for about 13,300 lung cancer deaths 

9 annually. Do you see that? 

10 A. In the United States, yes, I see that. 

11 Q. And you see, you say further that of the 

12 estimated 13,000 deaths attributable to radon 

13 exposure about 11,000 would be due to the combined 

14 effect of smoking and radon. Do you see that? 

15 A. Yes. 

16 Q. Okay. Now, does that mean that if you 

17 applied the smoking-attributable formula you would 

18 charge smoking with 11,000 deaths, wouldn't you? 

19 A. Provided that you assume that radon 

20 remained unchanged, yes. 

21 Q. And you would charge radon with 13,000 

22 deaths? 

23 A. Not necessarily. It would depend on how 

24 I was doing the calculation. 
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1 Q. If you used the simple plain attributable 

2 risk formula that you've used here today, okay, you 

3 would attribute all of the interaction deaths to 

4 smoking, wouldn't you, all 11,000? 

5 A. That's correct, so long as you did not — 

6 so long as you assumed that radon exposure remained 

7 unchanged. And, likewise, if one did the 

8 attributable risk calculation for radon under the 

9 assumption that smoking remained unchanged, then 
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10 one would attribute all 13,000 excess deaths to 

11 radon, although in both cases it would be clearer 

12 to explain that there was an interaction effect. 

13 Q. In fact, we would attribute a total of 

14 24,000 deaths when in fact there were only 13,000 

15 deaths, isn't that true? 

16 A. If in fact we made simple single-variable 

17 calculations of attributable risk and if in fact 

18 there were significant interactions and if we did 

19 not make explicit those interactions, then we would 

20 end up with more than the whole. 

21 Q. As we've established several times, you 

22 did use the simple attributable risk formula, 

23 correct? 

24 A. That's correct. 
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Q. Now, take a look at Page 139 of your 
Surgeon General's report, the last full paragraph. 
Among the factors. Do you see it? 

A. Yes. 

Q. Among the factors that may influence the 
risks of cigarette smoking. Let's stop right 
there. Influence the risks. You mean interact, 
right? 

A. Yes. 

Q. And what you've said here is that among 
the risks which smoking interacts with are 
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untreated hypertension, elevated cholesterol, 
consumption of oral contraceptives, alcohol use, 
diabetes, workplace exposure to toxins and other 
carcinogenic agents such as asbestos and radon. Do 
you see that? 

A. Yes. 

Q. So to the extent — well, let's put it 
this way. You've said smoking interacts with all 
these factors, so the attributable risk formula 
would charge tobacco with whatever the combined 
effect of the two exposures was, isn't that 
correct? 

A. In principle it would. Whether in 
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practice it actually matters has been the subject 
of recent research. 

Q. Okay. Stress as a health factor, what's 
your current opinion on that? 

A. I've lots of opinions about stress, but I 
don't know what a health factor is, so please 
enlighten me. 

Q. You wrote an article that originally back 
when I first saw it was called socio-oncology. Do 
you recall that? 

A. Yes, and it was later renamed something 
like the economic causes of cancer. 

Q. And you devoted a lot of time there to 
stress as a possible factor in the development of 
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cancer. You weren't even talking about heart 
disease there. You were talking about cancer, 
right? 

A. Yes. At the time I raised the 
possibility that one could speak about economic 
status as a cause of cancer, expanding on the word 
"cause" to include interconnections between 
economic status, biological mechanisms of disease 
and alternately cancer, and in particular there is 
literature that economic status is stressful, and I 
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speculated that in turn such stresses could affect 
the immune system, which might in turn raise cancer 
rates. 

Q. Well, you weren't just talking about low 
socioeconomic status, though. I believe what you 
said is that the peculiar characteristsics seemed 
to be the unavoidable, inescapable nature of the 
stress, like bereavement or marital discord, isn't 
that true? 

A. I believe you're correct, that the 
literature that showed a connection between stress 
and impairments of the immune system focused on 
life-event type stress such as bereavements, loss 
of job, divorce, death of a spouse. 

Q. At the time you were citing at least one 
article that showed some empirical support for 
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17 that. Have you followed the literature since? 

18 A. Not carefully. 

19 Q. That's a form of interaction as you've 

20 described it, isn't it? We're talking about the 

21 host characteristics that you bring to whatever 

22 exposures you have in life and the interaction 

23 between your host characteristics, stress and other 

24 exposures, isn't that right? That's the way you 
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1 described it. 

2 A. Yes. If a person with a reduced immune 

3 system is exposed to a carcinogen and if in fact 

4 immunity plays a role in defenses against cancer, 

5 then a person or a host with a reduced immune 

6 system would be more susceptible to the 

7 carcinogen. 

8 Q. And if smokers are more stressed and more 

9 depressed and if there is an interaction between 

10 stress and depression and smoking, then the 

11 attributable risk formula will charge smoking with 

12 the combined effect, true? 

13 THE WITNESS: Could the question be 

14 read back. 

15 (Question read.) 

16 A. Well, you didn't mean that exactly. I 

17 think what you meant was that smoking in 

18 combination with stress and depression causes more 

19 disease and health care spending than smoking 
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alone. Then, so long as one analyzed only smoking 
and assumed other characteristics were unchanged, 
then one would attribute the resulting health care 
costs to smoking alone. 

Q. That's correct. And I want to thank you 
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on the record for that answer, and I've been trying 
to do this examination without having to go through 
documents, and you have been helping me, and I 
appreciate that. 

A. Thank you. 

MR. SILFEN: I'll tell you what, 
let's take five minutes and let me get organized, 
and see how much I can get done here. Take 10 

minutes and I'll try to - 

MR. KERRIGAN: Okay. 

(Recess.) 

Q. (By Mr. Silfen) Another aspect of the 
interaction issue, let's take our hypothetical 
where diet and smoking interact. And the outcome 
is more disease than there would have been with 
either single exposure. Okay? 

A. Okay. 

Q. Okay. Then in a true interaction they're 
both necessary causes of the increased risk, 
correct? 

A. Of some portion of the increased risk. 
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Q. 


Right. So that you could avoid that 


23 portion of the increased risk by changing either 

24 behavior? 
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1 A. Well, I don't know who the second person 

2 "you" is in the sentence, but let me rephrase it 

3 as saying that if X and Y have a synergistic effect 

4 on the production of disease and if the synergistic 

5 effect is positive so that the combination of 

6 exposure to X and Y causes more disease than either 

7 — than the sum of either alone, then some portion 

8 of the combined effect of X and Y could be reduced 

9 by eliminating either X or Y. 

10 Q. So in our hypothetical or in our series 

11 of hypotheticals we see that in some circumstances 

12 smoking might be charged with a portion of the 

13 interactive effect, correct? 

14 A. I don't think I would put it that way. 

15 Q. I'm sorry. How would you put it? 

16 A. The health effects of smoking and, 

17 therefore, the disease burden attributable to 

18 smoking would indeed depend on other behaviors 

19 which might interact either positively or 

20 negatively with the smoking in the production of 

21 disease. 

22 Q. And the disease outcome in that case or a 

23 part of it could be avoided by changing that other 

24 behavior? 
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A. Correct. 

Q. Now, you said that the other behaviors 
might interact positively. I mean negatively. 

What does negatively mean, if that's what you 
said? 

A. In principle it's possible that some 
behavior might reduce the health consequences of 
smoking. For example, many investigators have 
posited but not been able to confirm that a diet 
high in antioxidants might reduce the risk of lung 
cancer or that a diet high in fresh fruits and 
vegetables might likewise reduce the cancer risks, 
but attempts to replicate that effect have been so 
far ineffective so far as I know. 

Q. You mean clinical, to replicate it 
clinically? 

A. Likewise, the combination of asbestos 
exposure and smoking leads to much higher rates of 
lung cancer in the population exposed to both and, 
if only from the purely semantic standpoint, 
reduction in asbestos exposure would have a 
negative interaction effect with smoking. 

Q. I understand. Now, didn't — I'm going 
to Garfinkel. Who came after Garfinkel? Who came 
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1 after Garfinkel at ACS, the people who do the - 

2 A. Well, Stellman, S-T-E-L-L-M-A-N, worked 

3 with Dr. Garfinkel, G-A-R-F-I-N-K-E-L. 

4 Q. Didn't they publish a finding that for 

5 all cause mortality a heavy exercising smoker had a 

6 lower probability of early death than a sedentary 

7 nonsmoker? 

8 A. I don't know. 

9 Q. Let's take a look at Dr. Lynch's report, 

10 which is Exhibit 2. 

11 A. Before you go on, I see two documents. 

12 One is marked as Harris Exhibit 2 and says April 

13 15th. It's still my recollection that the last 

14 version of Tim Lynch's report that I saw was dated 

15 April 13th. Above and beyond that, I now see a 

16 document dated April 15th but updated. It's not 

17 been marked as an exhibit. 

18 Q. Well, I think your counsel can explain 

19 that. I wanted to put in front of you the document 

20 that you had reviewed, and maybe I haven't done 

21 that right, but that's what I intended to do. 

22 MR. SILFEN: Bob, can you help me 

23 out here? Have I given Dr. Harris the - 

24 MR. KERRIGAN: Let me see what I've 
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MR. BIERSTEKER: Can we go off the 


1 given now so — 

2 

3 record for a moment? 

4 MR. KERRIGAN: Yes. 

5 (Discussion off the record.) 

6 THE WITNESS: I'm looking at Harris 

7 Exhibit 1, and perhaps, in order to clarify, I sent 

8 Mr. Biersteker's law firm an image of all of the 

9 Florida relevant analyses. E-mail and reports that 

10 were responsive to the Court's disclosure order, 

11 and in a directory called Florida Lynch or perhaps 

12 Florida T. Lynch are copies of all of the reports 

13 that I received from Dr. Lynch encoded in 

14 word-processor format, specifically as Microsoft 

15 Word documents. And whatever is the most recent 

16 dated file would be the one that I saw last. 

17 Q. (By Mr. Silfen) All right. Well, why 

18 don't we do this in our remaining 15 minutes, or 

19 five minutes or whatever it is. Do a couple of 

20 things for me that may help me focus tonight, and 

21 other than on our 13 articles. 

22 You mentioned at the outset that you 

23 had looked at some corporate documents. And I 

24 brought them here, and I didn't make a copy. I 
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1 really just wanted to get an idea of what you were 

2 doing with them. 
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Can you tell me generally whether 
you are relying on the corporate documents for your 
opinion? They don't appear in any of your reports 
or — am I correct, they do not appear in any of 
your reports? 

A. Citations to the corporate documents do 
not appear in any of my written reports. 

Q. Okay. Nonetheless, this is the pile that 
was represented to me was furnished to you. Did 
you read through that pile? (Handing documents.) 

A. Yes, I did, but there are other corporate 
documents that I received from counsel specifically 
in this, connection with this litigation which may 
not be in the pile. 

Q. This may be my bookkeeping problem, but I 
had a few more documents that may or may not have 
been in that pile. Are these them? I wasn't sure 
what pile they were from. (Handing documents.) 

A. They could very well be. I received an 
indexed or tabbed packet of documents with the 
title Corporate Documents — 

Q. That's it. 
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A. — which was tabbed in a manner similar 
to the pile that I'm looking at. 

Q. Right. 

A. But from time to time I received other 
mailed installments of documents which weren't 
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Q. Well, I believe those were a separate 
pile that was furnished to me, and that would 
correspond to what you're talking about, but I 
believe that that's all that I received. Do you 
say you have indexes of those documents? 

A. No, I — what I meant is that they were 
tabbed and that there was a front table of 
contents. 

Q. Yes, there was. 

A. And I just don't see it here. 

Q. Yes, that's true, but the one index I had 
was just for those 32 documents. Why don't you 
give me a hand and tell me, are you going to rely 
on those documents in any way for an opinion you're 
offering or contemplating offering in this 
litigation? 

A. The, some of the documents make specific 
reference to calculations of the costs of smoking 
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or the disease impact of smoking as compiled by 
cigarette manufacturers or their consultants. And 
I might make reference to the way in which 
cigarette manufacturers have approached the costs 
of smoking as part of my overall review of the 
literature on the costs and impact on smoking and 
as part of my testimony about the scientific 
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smoking-attributable cost approach. 

Q. And is the point that you would make that 
in some of the companies' own documents or work 
done for them by consultants that the attributable 
risk formula has been used? 

A. That would be one of the points. 

Q. What other point would you make? I 
believe that huge one on top is a cost of smoking 
analysis from BAT, isn't it? 

A. One document in particular I recall did 
represent a commissioned analysis by the British 
American Tobacco Company. But other documents do 
make reference to the approaches used by the 
Tobacco Institute, by consultants to the Tobacco 
Institute, and by employees and officers of the 
tobacco companies which would help to provide a 
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more complete view of the approach to 
smoking-attributable costs. And, therefore, I am 
considering relying upon them in my overall 
testimony concerning the status of scientific 
methods for calculating the costs of disease. 

Q. Is there a — I'm trying to avoid having 
to go through these documents, and is there a — 
you've made the point that some of these documents 
reflect a use of the attributable risk formula by 
or on behalf of the companies. I understand that. 
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11 Is there some other point? I mean you make the 

12 broad point that they support your opinion. Is 

13 there some other specific way in which they support 

14 your opinion that you can think of? 

15 A. As part of my opinion I intend to testify 

16 that the methodologies used by me and, for that 

17 matter, by Dr. Lynch follow an accepted standard of 

18 scientific inquiry that has prevailed for decades. 

19 As part of that testimony I may rely 

20 upon the corporate documents to amplify on the 

21 proposition that smoking-attributable and 

22 smoking-related cost calculations have been done 

23 repeatedly and widely in the past. It is not 

24 merely an analysis of the attributable risk 
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1 formula, but I would rather once give a perspective 

2 on how cigarette manufacturers have approached cost 

3 issues in general. 

4 Q. How have they approached cost issues in 

5 general? 

6 A. I'd have to go back, I know that you may 

7 not want to do that, but I'd have to go back over 

8 some specific documents which are not fresh in my 

9 mind to answer your question more completely. 

10 Q. Well, I think I have a right to get your 

11 full opinion, so if you are going to rely on those 

12 documents to, in that respect, I would like you to 
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refresh your recollection tonight. Because 
otherwise I'm just going to be asking you the same 
questions tomorrow and you're still not going to 
have an answer. 

I want to know in what respect other 
than general ones that you stated here that you are 
going to rely on the companies' documents to 
support your opinion, and I want to know which 
documents. 

A. Well, I don't know if I'm going to have 
time tonight to go over all the documents, but I 
will do what I can. 
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Q. Okay. Let me also give you a copy of a 
letter from Ann Ritter to Peter Biersteker dated 
March 8th, 1997 where you list somewhere, I guess 
Ann probably wrote this, says. The following is a 
preliminary list of the reports and surveys that 
Dr. Harris may rely upon in the course of preparing 
his damages estimate. 

I'm going to ask you if you've seen 
this and if you in fact furnished this list, and 
then ask you some questions about it. 

A. I have never seen this document. 

Q. Have you seen the list? Is that a list 
you furnished? It's the list on Page 5, Item 1. 

MR. SILFEN: I promise you this is 
the last subject and I'm going to quit. 
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16 Q. It begins with Item 1, Medicare current 

17 beneficiary study. 

18 A. There's no such thing as the Medicare 

19 current beneficiary study. There is a survey 

20 called Medicare current beneficiary survey. 

21 I recall furnishing a number of 

22 entries on this list to Mr. Michael Gruenloh, 

23 G-R-U-E-N-L-O-H, in connection with a request that 

24 he made to me to provide documents that I was 
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1 currently reviewing. But I can't say for a fact 

2 now that the list is accurate or complete. 

3 Q. Okay. Let me ask a few things that will 

4 help me tonight. 

5 A. Let me add that it appears that this list 

6 consists mostly of material that may not be easily 

7 accessible from journals because I did provide him 

8 with a number of articles. In fact, I believe I 

9 provided him with every one of the articles that I 

10 mentioned to you during earlier testimony in the 

11 day concerning the study of the ratio "r", but - 

12 Q. I don't know about that, but these 

13 articles were actually furnished us. Dr. Harris - 

14 A. Well, let me give you an example. 

15 Q. The health risk and behavior. No. 3, is 

16 the Millman report? 

17 A. Yes, but there are two Millman reports. 
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18 so I don't know if they're both there. 

19 Q. They're both there. 

20 A. Okay. In addition. No. 12, the results 

21 of the field test of smoker/nonsmoker experience, 

22 that's the National Association Of Insurance 

23 Commissioner report which I mentioned earlier in my 

24 testimony. 
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1 


Q. 

Dr. Harris, — 



2 


A. 

Yes . 



3 


Q. 

— you're absolutely 

right. Now 

that you 

4 

tell 

me. 

I can see that Item 3 

and Item 12 

on this 

5 

list 

of 

27 items are items that 

you relied 

on for 

6 

your 

M M 

. 




7 Would you mind explaining to me what 

8 the significance is of the 10 or 12 items that are 

9 listed as examples of health care cost savings? 

10 It's a repetitive entry here. 

11 A. I'm not even sure that the dates are 

12 correct. But during the 1980's the Director of the 

13 National Institutes Of Health or NIH commissioned a 

14 number of studies of the health care cost impact of 

15 certain NIH-supported biomedical innovations, and I 

16 was reviewing those to see whether any analysis 

17 done by NIH specifically at the Director's request 

18 in response to a Congressional inquiry made any 

19 reference to the death benefits, or in this case if 

20 any of the analyses computed an offset as a result 
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21 of savings lives. 

22 Q. And I, in reading over these I did take 

23 that to be the probable point. This was in support 

24 of your notion that you wouldn't, in valuing the 
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1 worth of breast cancer research you wouldn't take 

2 into account long, the cost of longer lives, is 

3 that correct? 

4 A. I would, so far as I could determine, 

5 when the NIH determined the health care cost 

6 savings from saving the lives of individuals with a 

7 rare blood disease, it did not compute an offset 

8 because such individuals having lived longer would 

9 incur costs later. 

10 Q. Again, I assumed that was the point of 

11 those, and so may I assume that with respect to 

12 each of them, they're fairly substantial documents, 

13 that that is the point that you're making with 

14 them? 

15 A. I think those are examples of how health 

16 care cost analysis has been done by the premier 

17 research — one of the premier research 

18 institutions. 

19 Q. What about Items 20 and 21, treatment of 

20 severe psoriasis and — 20 is treatment of severe 

21 psoriasis, and 21 is dental care utilization over 

22 time. 


http://legacy.library.ucsfSdurtiel/*at|dC6^ , a®/pcfridustrydocuments.ucsf.edu/docs/rgxd0001 



23 


A. 


I don't even remember whether I reviewed 


24 those. I'd have to check. 
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1 Q. And - 

2 A. It could be that counsel had done some 

3 independent literature searches based on key words, 

4 had come up with some articles, and they may have 

5 had it in a list. But when it came to articles I 

6 reviewed, I, at this point I don't recall reviewing 

7 or relying on them. 

8 Q. Also in here is an article by Tim Lynch 

9 on the cost of tobacco in Florida and an article by 

10 another gentleman, Sims, an earlier article on the 

11 same subject. 

12 Doctor, you know there are SAMMEC 

13 runs for the State of Florida done, one by Lynch 

14 and one by Sims. Did you rely on those? 

15 A. I don't think that they were SAMMEC. I 

16 thought that the Lynch article in the Florida 

17 Medical Journal relied on the mortality ratio 

18 approach. 

19 Q. That may be their attributable risk 

20 calculation for Florida. My question is did you 

21 rely on any of them? 

22 A. I might cite those as examples, further 

23 examples of the use of the methodology in the 

24 literature, but I did not rely on the numbers 
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1 specifically in generating the report of April 

2 15th. 

3 Q. Okay. I also see here Item 11, an 

4 overview of Florida's Medicaid program. Did you 

5 refly on that? 

6 A. I used that for my general education as 

7 to the nature of Florida's Medicaid program and 

8 whether it differed in any specifics from Medicaid 

9 programs in other states. 

10 MR. SILFEN: Okay. I'm going to 

11 quit. I thank you for your extra efforts here. 

12 Let me make two requests on the 

13 record. One was that tonight Dr. Harris was going 

14 to look at this rather large pile of corporate 

15 documents, the ones that he has at home, and tell 

16 me tomorrow to the extent that he can in what 

17 respects he's going to rely on those documents for 

18 his opinion and if, there are particular documents, 

19 he will identify them if he can. 

20 And, second, we need that piece of 

21 paper, and it isn't going to do me any good at 8 

22 o'clock tomorrow morning. 

23 MR. BIERSTEKER: Well, there's a 

24 third item, and the Lynch April 15th versus 13th 
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issue. 


MR. KERRIGAN: Well, let me respond 
to those in order. 

First, Dr. Harris is obligated under 
our rules to provide to you any material that he 
intends to rely upon in the presentation of his 
testimony in our case-in-chief or otherwise. And 
we agree with that. And he will do that. 

This extraordinary, extraordinary 
exchange of documents in my opinion is 
unprecedented in any litigation I've ever been 
involved in in terms of what we have given you. 

It's done. It's over. But because we have a list 
of 15, 19 or 200 items, if he does not intend to 
rely upon it in our case-in-chief he does not have 
to respond to it unless you want to inquire. 

MR. SILFEN: Magnificent. If he's 
not going to rely on it, have him tell me, but 
don't give me five inches of documents - 

MR. KERRIGAN: You and I are exactly 
in sync on it and we're going to get to - 

MR. SILFEN: I thought you were 
reprimanding me. 

MR. KERRIGAN: No, no. We're going 
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to get to the cutting edge of that. 
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MR. SILFEN: All right. Fine. 

MR. KERRIGAN: In regards to our 
earlier dispute, I would leave it only with this: 
That he is not obligated by law to give you 
anything more than he has given you, but tonight we 
are going to get to you whatever notes he has made 
in support of the testimony that he's going to 
give, which is unchanged from the April 15th 
disclosure. 

Finally, in the calculation of the 
time that we have, we will stipulate to seven hours 
tomorrow, but my true calculation today is almost 
six hours, and I know there's been some acrimony 
that has delayed us some, but we're trying to be 
accommodating and not get into a dispute over 
time. 

But it's now 6 o'clock in the 
evening and we started at 9, and out of this day 
we've only extracted five hours of testimony 
according to your calculations and I - 

MR. BIERSTEKER: Five. Five hours 

and 15 minutes. 

MR. SILFEN: All right. Now, this 
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piece of paper or these pieces of paper I expect to 
get, by what you're describing as your courtesy, 
the, whatever has been done, particularly the piece 
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4 of paper or papers that have put together as 

5 Dr. Harris described his calculations. 

6 Now we can go off the record. 

7 (Discussion off the record.) 

8 (Whereupon, the deposition was 

9 suspended at 5:57 p.m., to be resumed Friday, 

10 May 30, 1997 at 9:00 a.m.) 

11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

ROBERT H. LANGE COMPANY, INC. 
617-523-1874 

231 

1 CERTIFICATE 

2 I, JEFFREY E. HARRIS, M.D., Ph.D., 
do hereby certify that I have read the 

3 foregoing transcript of my testimony 
taken on Thursday, May 29, 1997 and that 

4 it is true and correct to the best of 
my knowledge, information and belief 

5 (with the exception of the following 
corrections listed below): 

6 PAGE LINE CORRECTION 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

Signed by me under the pains 

18 and penalties of perjury this day 

of 

19 

20 
21 

22 

23 

24 NOTARY PUBLIC 


DEPONENT 

Sworn to and subscribed before me 
this day of , 
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1 COMMONWEALTH OF MASSACHUSETTS 


2 WORCESTER, SS. 


3 

4 

5 


7 

8 


I, Corinne J. Turra, a Registered 
Professional Reporter and Notary Public within 
and for the Commonwealth of Massachusetts, do 
hereby certify that there came before me on 
Thursday, May 29, 1997 the person hereinbefore 
named, who was by me duly sworn to testify to the 
truth and nothing but the truth of his knowledge 
touching and concerning the matters in controversy 
in this cause; that he was thereupon carefully 
examined upon his oath and his examination reduced 
to typewriting under my direction; and that the 
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9 deposition is a true record of the testimony given 
by the witness to the best of my skill, knowledge 

10 and ability. 

11 I further certify that I am neither 
attorney or counsel for, nor related to or 

12 employed by, any of the parties to the action 
in which this deposition is taken, and further 

13 that I am not a relative or employee of any 
attorney or counsel employed by the parties 

14 hereto or financially interested in the action. 

15 In witness whereof, I have hereunto set 
my hand and affixed my Notarial Seal this 

16 day of , 1997. 

17 

18 

19 

20 
21 

My Commission expires 

22 March 10, 2000. 

23 

24 
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